
IN THE FOURTH JUDICIAL CIRCUIT 
SHELBY COUNTY, ILLINOIS 

 
Cody Brands. 
 
 Plaintiff, 
 
  v. 
 
Shelby County Illinois and Shelby County 
Dive Team, 
 
 Defendants. 

 
 
 
 
Case No.: 2024CH00006 

 
PLAINTIFF’S RESPONSE IN OPPOSITION TO 

DEFENDANTS’ MOTION TO DISMISS 
 

Plaintiff Cody Brands (“Plaintiff”) files his response in opposition to Defendants Shelby 

County Illinois and Shelby County Dive Team’s (“Defendants”) Motion to Dismiss.  In support of 

his Opposition, Plaintiff states as follows: 

Introduction and Background 

On May 29, 2024, Plaintiff submitted his first FOIA request to Defendants seeking: “1. The 

authority for Dive team to bill individuals[;] 2. All invoices and communications from Dive team 

and the insurance company in file I have attached[; and] 3. All communications and reports of 

individuals on the file I have attached with Dive team.”  Compl., ¶¶ 19-21.  On July 11, 2024, 

Plaintiff submitted his second FOIA request, this time seeking: “1. The authority for Dive team to 

bill individuals[;] 2. All invoices and communications from Dive team and the insurance company 

in file I have attached[;] 3. All communications and reports of individuals on the file I have attached 

with Dive team[; and] 4. 2017 roster and current roster.”  Compl., ¶¶ 23-24.  Eventually, Plaintiff 

submitted four separate FOIA Requests to Defendants seeking information about the Dive Team, 

its operations, and its raising and use of public funds.  Id., at ¶¶ 27-29, 32-33, and 36-37.  Of 

Plaintiff’s four separate FOIA requests, Defendants only responded to one.  Id., at ¶¶ 32-35. 
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When it became clear that Defendants would not be satisfying their obligation under FOIA 

and tendering the required documents, this lawsuit followed and on December 23, 2024, Plaintiff 

filed the underlying Complaint.  The Complaint alleged eight (8) separate claims for Defendants 

repeated and flagrant failures to abide by the law.  “Defendants’ decision to ignore their legal 

obligations makes a mockery of the requirements of FOIA, for a transparent government.”  Id., at 

¶ 41. 

Now, rather than abide by their statutory obligation and the stated position of the Illinois 

legislature – that “all persons are entitled to full and complete information regarding the affairs of 

government and the official acts and policies of those who represent them as public officials and 

public employees consistent with the terms of this Act[,]” 5 ILCS § 140/1 – Defendants have filed 

a Motion to Dismiss.  Their Motion to Dismiss takes that bizarre stance that the “Shelby County 

Dive Team is not a public body under FOIA.”  Motion to Dismiss, p. 2.  However, controlling 

Illinois Supreme Court case law and Defendants own judicial admissions undermine that 

argument. 

ARGUMENT 

I. Standard of Decision 

A motion under 735 Ill. Comp. Stat. § 5/2-619 “admits the legal sufficiency of the 

complaint but asserts an affirmative defense or matter that avoids or defeats the claim.”  Vanguard 

Energy Servs. L.L.C. v. Shihadeh, 2017 IL App (2d) 160909, ¶ 11.  A court considering a motion 

to dismiss under 2-619 interprets all pleadings and supporting materials in favor of the nonmoving 

party.  Id.; Villa Dubois, LLC v. Sabeel El, 2020 IL App (1st) 190182, ¶ 37, 174 N.E.3d 1048, 

1057 (Ill. App. 1st. 2020) (“As the movant of a motion for involuntary dismissal under section 2-

619(a)(9), the defendant has the burden of proof on the motion.”).  However, “[i]f the grounds [for 
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dismissal] do not appear on the face of the pleading attacked the motion shall be supported by 

affidavit[.]” 735 Ill. Comp. Stat. § 5/2-619. 

II. Defendant Shelby County Dive Team is a Public Body 

Defendant Shelby County Dive Team (the “Dive Team”) is a Public Body, as defined by 

FOIA’s Section 2(a), because Defendants have held the Dive Team out as a Public Body and 

because under the test articulated by the Illinois Supreme Court. 

a. Shelby County And The Dive Team Have Represented That The Dive Team Is A Division 
Of The Shelby County Government 

 In the Dive Team’s lawsuit against Great Lakes Coach Sales, Co., filed in the U.S. District 

Court for the Western District of Michigan, the Dive Team stated: “Plaintiff, Shelby County Dive 

Rescue Team, is a division of the Shelby County government, located in Shelbyville, Illinois, and 

formed under the authority of the Illinois Water Rescue Act, 50 ILCS 755/1[,] et seq.”  Shelby 

County Dive Rescue Team, a division of Shelby County, Illinois, v. Great Lakes Coach Sales Co., 

a Michigan Corp., Mich.W.D., Case No., 1:11-cv-00622-PLM, Dkt. 1, ¶ 1 (the “Great Lakes 

Complaint”) attached hereto as Exhibit A. 

Under the Illinois and Federal Rules of Civil Procedure, statements in a complaint are 

binding against the party asserting the same.  See Brummet v. Farel, 217 Ill. App. 3d 264, 267 (Ill. 

5th, Aug. 2, 1991) (recognizing that “[e]videntiary admissions may be made in, among other 

things, pleadings in a case other than the one being tried[.]” and considering whether an admission 

is “(1) deliberate, (2) clear, (3) unequivocal, (4) statement of a party, (5) about a concrete fact, (6) 

within that party's peculiar knowledge”). 

Here, there is no doubt that the statement in the Great Lakes Complaint meets each of the 

six requirements articulated in Brummet.  The Dive Team, the plaintiff in the Great Lakes 

Complaint, stated that it was a division of the Shelby County Government, a clear, deliberate, and 

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight



unequivocal statement about its own organization.  Such statement was a concrete fact about itself 

– something it had ‘peculiar knowledge’ about.  Accordingly, the Court need consider this 

argument no further and should deny Defendants’ argument that it is “not a public body under 

FOIA” out of hand. 

b. The Dive Team Is A Public Body, Founded, Organized, Funded, And Controlled By 
Shelby County To Provide Government Services 

Even if the Court determines that the above admissions are insufficient – they aren’t – the 

Dive Team is a Public Body under controlling Supreme Court precedent.  In Better Gov’t Ass’n v. 

Illinois High Sch. Ass’n, the Illinois Supreme Court outlined a four-part test for determining 

whether an entity is subsidiary public body under FOIA – not the tree part test identified by 

Defendants’ Motion to Dismiss.  2017 IL 121124, ¶ 26 (Ill. 2017). 

The Supreme Court considered: “(1) the extent to which the entity has a legal existence 

independent of government resolution, (2) the degree of government control exerted over the 

entity, (3) the extent to which the entity is publicly funded, and (4) the nature of the functions 

performed by the entity.”  Id., at ¶ 26.  It also recognized that “no single factor is determinative or 

conclusive, but as the definition indicates, the key distinguishing factors are government creation 

and control.”  Id.  Here, the factors heavily weigh in favor of finding the Dive Team is a Public 

Body.  

First, Defendants admit that the Dive Team was “established by Resolution of the Shelby 

County Board[.]”  Motion to Dismiss, ¶ 8.  Second, the Dive Team is “under the supervision of the 

Shelby County Public Safety Committee[,]” Id., a public board charged with “providing crucial 

decision making, advice and recommendations to county officials, as well as providing services 

and oversight for specific projects and initiatives.”  Boards and Committees: The Role of Boards 

and Committees in County Government, SHELBY COUNTY, ILLINOIS, available at 
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https://www.shelbycounty-il.gov/boardcom.aspx (last accessed March 18, 2025).  Moreover, the 

Board appoints the Dive Teams Commander, exercising key control over the Dive Team and its 

mission.  See Shelby County Board Resolution No. 2024-13, attached hereto as Exhibit B. 

Third, the Dive Team is funded by a combination of donations and public funds.  Fourth, 

the Dive Team is performing surface and underwater rescue and recovery pursuant to Illinois Water 

Rescue Act, as codified at 50 ILCS 755/1, et seq., “[f]or purposes of furthering public safety and 

promoting safe use of Illinois waterways,… for the benefit of citizens and visitors to this State and 

its many communities.”  Id., at § 755/5. 

Under each of the factors the Supreme Court outlined in Better Gov’t Ass’n v. Illinois High 

Sch. Ass’n, the Dive Team is a Public Body.  To find otherwise would essentially insulate each and 

every ‘subsidiary’ entity – entities like schools, police departments, sheriff’s offices, and fire 

departments – from compliance with FOIA, neutering the statute and leading to an absurd result. 

III. Defendants Failed To Provide A Meaningful Response To Received FOIA 
Requests 

Plaintiff’s Requests were delivered to: “shelbydive@shelbycounty-il.com”, 

“statesattorney@shelbycounty-il.gov”, “shcotre@shelbycounty-il.gov”, and Austin Pritchard at 

“shelbycountydiveteam@gmail.com” and Defendants’ argue that the “shelbydive@shelbycounty-

il.com” address is invalid, that Austin Pritchard was advised to only to use the official Dive Team 

e-mail, and that any request received by another entity was properly answered.  However, none of 

the facts asserted in Defendants’ Motion to Dismiss are either apparent on the face of the Complaint 

or in the supporting affidavit because there is no supporting affidavit. 

Here, the facts supporting Defendants’ argument are missing from the Complaint and 

unsupported by any affidavit.  Illinois Rule of Civil Procedure 109 requires, inter alia, an affidavit 

be sworn or verified under oath and include a certification that it is made under penalty of perjury.  
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735 ILCS § 5/1-109.  “An affidavit submitted in the [Rule 2-619] context is a substitute for in-

person testimony at trial.”  Berg v. FCA US, LLC, 2018 IL App (1st) 172078-U, ¶ 16.  Because 

there is no Affidavit propounding the facts required for Defendant to succeed in this argument, the 

Court cannot consider it.  Accordingly, the Court must deny Defendants’ Motion to Dismiss. 

CONCLUSION 

The Court must deny Defendants’ unsupported Motion to Dismiss because, as established 

above, the Dive Team is a Public Body within the meaning of FOIA and Defendants have failed to 

adduce any evidence to the contrary.  Moreover, Defendants have failed to adduce any evidence to 

show that Defendants never received the FOIA Requests or submitted appropriate responses to the 

same.  Accordingly, the Court should deny Defendants’ Motion to Dismiss, require it to Answer, 

and permit Plaintiff to bring his claims to issue. 

 

Dated: March 18, 2025 Respectfully Submitted: 
 
By: /s/ Adam Florek   
 
Edward “Coach” Weinhaus, Esq. 
Cook County #64450 / ARDC #6333901   
Adam Florek - ARDC No: 6320615 
LegalSolved, LLC, FOIASolved division 
11500 Olive Blvd., Suite 133 
Saint Louis, Missouri 63141-7126 
Tele: (314) 580-9580 
E-mail: eaweinhaus@gmail.com 
E-mail: aflorek@florekllc.com 

 

  



CERTIFICATE OF SERVICE 
 The undersigned hereby certifies that the foregoing document was filed with the Clerk of 
the Court using the Illinois e-filing system, said system shall serve this document on all those who 
have entered their appearance in this matter.  
 
      /s/ Edward “Coach” Weinhaus   
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

SHELBY COUNTY DIVE RESCUE
TEAM, a division of Shelby County,
Illinois

Plaintiff,

v.

GREAT LAKES COACH SALES CO.,
a Michigan Corporation

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.

Hon.

COMPLAINT

Plaintiff Shelby County Dive Rescue Team (“Plaintiff” or the “Dive Team”), by and

through its attorneys Barnes & Thornburg LLP, respectfully files this Complaint against

Defendant Great Lakes Coach Sales Co. (“Defendant” or “Great Lakes Coach”), and in support

states as follows:

Parties

1. Plaintiff, Shelby County Dive Rescue Team, is a division of the Shelby County

government, located in Shelbyville, Illinois, and formed under the authority of the Illinois Water

Rescue Act, 50 ILCS 755/1 et seq.

2. Defendant, Great Lakes Coach Sales Co., is a Michigan corporation with its

principal place of business in Schoolcraft, Michigan in Kalamazoo County.

Jurisdiction and Venue

3. This Court has personal jurisdiction over Defendant because its principle place of

business is located in Kalamazoo County, Michigan.  Additionally, the conduct giving rise to

Plaintiff’s claims occurred in substantial part in Kalamazoo County, Michigan.
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4. This Court has jurisdiction over the subject matter of this action under 28 U.S.C.

§ 1332(a), because the parties are citizens of different states and the amount in controversy

exceeds $75,000.00 exclusive of interest and costs.

5. Venue is proper in the Western District of Michigan pursuant to 28 U.S.C. §

1391(a).

General Allegations

6. The Dive Team is a 10-person volunteer team of public safety divers and shore

responders trained to respond to surface and underwater rescue and recovery of persons and

property.  The Dive Team’s work is primarily focused on Lake Shelbyville, an 11,000 acre lake

in Shelby County.

7. In responding to emergency calls, the Dive Team uses a 1976 Ford E350 van to

transport its crew members and equipment.  This van is a “hand-me-down” from the Shelby

County Rescue Squad, and the Dive Team has used it as a response vehicle since 1990.  The van

clearly shows its age and has broken down on multiple occasions.

8. In June of 2010, Scott Enkoff, Commander of the Dive Team, learned of a

charitable foundation that was willing to provide the funds to replace the Dive Team’s van with

an updated, custom emergency response vehicle.

9. After securing preliminary funding for this project from the foundation,

Commander Enkoff contacted Great Lakes Coach about designing and building this vehicle.

Commander Enkoff chose to contact Great Lakes Coach about this project because its website

touted its “Specialty Division” and listed a variety of emergency service vehicles it claimed to be

able to custom-design for customers, including “dive team vehicles.”

Case 1:11-cv-00622-PLM     ECF No. 1,  PageID.2     Filed 06/14/11     Page 2 of 13



3

10. Commander Enkoff spoke to Great Lakes Coach’s Director of Sales and

Marketing, Scott Snyder, who assured Commander Enkoff that Great Lakes Coach could design

and work with its manufacturer partners to create a custom vehicle that would meet the Dive

Team’s needs.

11. Mr. Snyder sent Commander Enkoff floor plans and specs from other dive team

trucks Great Lakes Coach had designed as examples, including specs from a custom truck

designed for a dive team in Wayne County, Michigan.

12. Commander Enkoff also spoke with Great Lakes Coach’s President and CEO Gail

Haithwaite, who confirmed that Great Lakes Coach could provide the Dive Team with a unit that

fit their needs and assured Commander Enkoff that customer satisfaction was their first priority.

13. Commander Enkoff also contacted two dive teams that Great Lakes Coach

provided as references (the Wayne County, Michigan dive team and a dive team in Manatee

County, Florida) and both were satisfied with the trucks they had received.  After these

conversations, Commander Enkoff was confident that Great Lakes Coach had the experience

necessary to properly design a truck that would meet the Dive Team’s needs, and he agreed to

work with Great Lakes Coach on the project.

14. Over the course of the summer of 2010, Commander Enkoff corresponded

numerous times with Mr. Snyder as Great Lakes Coach developed a design for the Dive Team’s

truck.  During this process, Commander Enkoff informed Mr. Snyder that he would like a lot of

guidance in determining what features would be ideal for the vehicle, as he had never ordered a

custom dive vehicle before.

15. One of the issues Mr. Snyder and Commander Enkoff discussed was the

appropriate chassis on which to build the vehicle.
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16. Commander Enkoff inquired about using a Chevrolet chassis, as the only

automotive dealership in Shelby County was a Chevy dealer and Commander Enkoff felt it

would be easier for on-going service and maintenance to be able to use the local dealership.

17. Great Lakes Coach had built a SWAT team vehicle for Wayne County, Michigan

on a Chevrolet Kodiak chassis and was willing to build the Dive Team’s vehicle on a Chevy

chassis, but neither Commander Enkoff nor Mr. Snyder were able to locate a chassis that would

work for the truck.

18. The dive truck Great Lakes Coach had designed for the Wayne County Dive

Team had employed an International chassis, and when a suitable Chevy chassis couldn’t be

located, Commander Enkoff asked about using the International chassis.

19. Mr. Snyder advised that the International 4400 that Great Lakes Coach had used

for the Wayne County unit was a larger truck than what they needed.  He also informed

Commander Enkoff that Great Lakes Coach had encountered some difficulties in building on the

International chassis, and he recommended that they use the Ford E450 chassis instead.

20. Mr. Snyder described the Chevy Kodiak chassis used for the Wayne County

SWAT vehicle and the Ford E450 chassis as equivalent.

21. Despite Mr. Snyder’s assertions of equivalency, and unbeknownst to Commander

Enkoff at the time, the Chevy Kodiak chassis had a gross vehicle weight rating of 19,500 lbs.

while the Ford E450 had a gross vehicle weight rating of only 14,500 lbs.

22. Upon Mr. Snyder’s recommendation, Commander Enkoff agreed to use the Ford

E450 chassis.

23. After corresponding with Mr. Snyder and consulting the example specs from the

Wayne County Dive Team truck and other dive team trucks Great Lakes Coach had designed,
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Commander Enkoff compiled a list of features and accessories he would ideally like included in

the truck.  This list included an exterior shower system with a 50-gallon on-board water tank,

storage for eight air tanks and various other dive gear, a receiver hitch so the Dive Team could

tow a trailer with more gear, and seating for four Dive Team members (a driver and passenger in

the cab and bench seating for two in the back of the truck).

24. Mr. Snyder confirmed that a truck could be manufactured with Commander

Enkoff’s requested features.  He also suggested some additional features, including adding a roof

platform with tie-down points so that the Dive Team would be able to haul additional gear, but

Commander Enkoff did not think such a platform was necessary and declined to add it.

25. Once the features of the truck had been confirmed, Mr. Snyder produced a design

quote and floor plan sketch for Commander Enkoff’s approval.

26. The final design quote reflected an amount of $119,877.00 for the project. This

quote also listed the truck’s features, including the exterior shower with 50-gallon water tank,

interior cabinetry for storage, rear bench seating for two passengers, and a trailer hitch, among

numerous other features.  (See Quote attached as Exhibit A.)

27. The final design quote included an express warranty period for Great Lakes

Coach’s materials and workmanship of 12 months from the date of purchase or 12,000 miles.

28. Commander Enkoff approved this quote and a purchase order was issued on

August 19, 2010.  (See Purchase Order attached as Exhibit B.)  Per the terms of the purchase

order, the Dive Team paid $40,000 as a down payment.

29. The completed truck was delivered to the Dive Team on Saturday, February 19,

2011.
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30. Upon delivery, representatives of Great Lakes Coach conducted an orientation of

the vehicle’s features for the Dive Team members present, final paperwork was completed, and

the Dive Team paid the $79,877 balance owed.

31. After delivery was complete, the Dive Team spent several hours unloading their

equipment from their old E350 van and moving things into the new truck.  As the moving

process was on-going, one of the Dive Team members noticed that the unit’s trailer hitch seemed

close to floor.  Upon further inspection, it was discovered that while only partially loaded, the

new truck had very little clearance off the ground and the suspension appeared to be inadequate.

32. With no passengers on board, a quarter tank of gas, and no water in the on-board

water tank, the truck’s rear bumper step was only about four inches off the ground.  Commander

Enkoff determined that this level of ground clearance would not be adequate to allow the Dive

Team to navigate the roads of Shelby County.

33. As Great Lakes Coach was aware, the Dive Team truck was intended to be used

with four passengers, a significant amount of dive gear, a full 50-gallon water tank, a full 55-

gallon fuel tank, and towing a trailer.

34. After encountering the problem with the suspension when the vehicle was only

partially full, Commander Enkoff could only conclude that fully loading the truck would create

even less ground clearance.   Because of this, Commander Enkoff made the decision that the

truck was unusable for the Dive Team’s purposes and all the gear was loaded back into the E350

van.

35. Commander Enkoff contacted Great Lakes Coach via email on February 22,

2011, and explained the suspension issue, as well as noting a number of other smaller problems

the Dive Team had encountered while attempting to load the truck.  Commander Enkoff
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explained that while the smaller issues were fixable, the suspension problem rendered the truck

unusable in its current condition.  (See Feb. 22 Email attached as Exhibit C.)

36. Upon further investigation, Commander Enkoff learned that the curb weight of

the Dive Team’s new truck was 13,097 lbs.  As the gross vehicle weight rating of the Ford E450

chassis was 14,500 lbs, this left just over 1,400 lbs of available payload.  (See Pre-Build Weight

Data Sheet attached as Exhibit D.)

37. However, as Exhibit D establishes, Great Lakes Coach only allotted 300 lbs for

passenger weight, or 75 lbs per passenger, and 381.5 lbs of fluid weight, when the weight of full

gas and water tanks exceeds 800 lbs.

38. Accordingly, the actual available payload was less than 700 lbs.

39. Great Lakes Coach should have known that the vehicle could not be used for its

intended purpose with such a limited available payload.

40. Despite this fact, Great Lakes Coach had suggested during the design process that

a roof-top platform be added to carry additional gear for the Dive Team.  Had Commander

Enkoff taken this advice, the available payload would have been even more reduced.  It is clear

that Great Lakes Coach did not properly consider the gross vehicle weight rating of the truck

prior to building it, and as a result, delivered an unusable vehicle to the Dive Team.

41. Furthermore, the Pre-Build Weight Data Sheet, sent to the Dive Team by Great

Lakes Coach on February 27, 2011, establishes that Great Lakes Coach knew of the insufficient

weight allotment as early as August 18, 2010, yet it proceeded to build the truck anyway.  (See

Ex. D, dated Aug. 18, 2010.)

42. After learning of the problems, Great Lakes Coach offered to assist the Dive

Team in adding after-market suspension to the truck.
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43. While adding after-market suspension may have raised the vehicle further off the

ground, it would only have further increased the weight on the truck chassis and likely would

have rendered the vehicle illegal to drive on public roads.  Because adding after-market

suspension would not make the truck usable for the Dive Team, Commander Enkoff declined

Great Lakes Coach’s offer.

44. Additionally, Great Lakes Coach was unwilling to pay for this proposed

additional suspension, and has refused to replace the truck with one that is able meet the Dive

Team’s needs.

45. During discussions with the Dive Team and the charitable foundation that funded

the truck, Great Lakes Coach’s President and CEO Gail Haithwaite admitted that the Dive

Team’s complaints had “merit,” yet Great Lakes Coach has been unwilling to compensate the

Dive Team in any way for delivering an unusable truck.  (See May 17, 2011, Email attached as

Exhibit E.)

46. The Dive Team has not used the truck in any capacity since it was delivered, and

it remains parked outside the Dive Team building in Shelbyville, Illinois.

Count I – Breach of Contract

47. Plaintiff hereby incorporates the allegations contained in Paragraphs 1 through 45

above as if fully set forth herein.

48. The Quote and Purchase Order constitute a valid and enforceable contract

between Great Lakes Coach and the Shelby County Dive Rescue Team.

49. The Dive Team fully performed all its obligations under the contract by paying

for the truck in full.
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50. Great Lakes Coach breached the contract by failing to deliver a truck according to

the specifications in the Quote that was usable as an emergency response vehicle by the Dive

Team.

51. Great Lakes Coach was notified of this breach by Commander Enkoff’s February

22, 2011 email, and has refused to cure it.

52. As a result of Great Lakes Coach’s breach, the Dive Team has suffered damages

in excess of $75,000, including the full $119,877 cost of the unusable truck and incidental and

consequential damages.

WHEREFORE, Plaintiff respectfully requests entry of a judgment in its favor and against

Defendant in the amount of $119,877, plus interest and any other such relief as the Court deems

just.

Count II – Breach of Warranty

53. Plaintiff hereby incorporates the allegations contained in Paragraphs 1 through 51

above as if fully set forth herein.

54. The description of the Dive Team Vehicle in the Quote and the accompanying

warranty language created an express warranty under MCL 440.2313 that a vehicle would be

manufactured and delivered according to the listed specifications which could be used by the

Dive Team as a response vehicle.

55. By delivering a vehicle that could not be driven when fully loaded according to

the Quote’s specifications, Great Lakes Coach breached this warranty.

56. Great Lakes Coach was notified of this breach by Commander Enkoff’s February

22, 2011 email, within the express warranty’s 12-month time period, but has refused to cure it.
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57. As a result of Great Lakes Coach’s breach of warranty, the Dive Team is entitled

to damages under MCL § 440.2714 in the amount of the difference in the value of the truck as

delivered and the value the truck would have had if it had been as warranted, as well as

incidental and consequential damages under MCL § 440.2715.

WHEREFORE, Plaintiff respectfully requests entry of a judgment in its favor and against

Defendant and an award of damages in excess of $75,000, plus interest and any other such relief

as the Court deems just.

Count III – Breach of Implied Warranty of Merchantability

58. Plaintiff hereby incorporates the allegations contained in Paragraphs 1 through 56

above as if fully set forth herein.

59. Great Lakes Coach is a merchant with respect to specialty vehicles under MCL §

440.2104.

60. The truck purchased by the Dive Team was subject to the implied warranty of

merchantability under MCL § 440.2314, including that it was fit for the ordinary purpose for

which such goods are used.

61. Great Lakes Coach breached this warranty by failing to deliver a truck that was

merchantable and that was fit for a dive team’s purposes.

62. As a result of the gross vehicle weight issue, the truck is unusable by the Dive

Team for the very purposes for which it was purchased.

63. Great Lakes Coach was notified of this breach by Commander Enkoff’s February

22, 2011 email, but has refused to cure it.

64.   As a result of Great Lakes Coach’s breach of warranty, the Dive Team is entitled

to damages under MCL § 440.2714 in the amount of the difference in the value of the truck as
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delivered and the value the truck would have had if it had been as warranted, as well as

incidental and consequential damages under MCL § 440.2715.

WHEREFORE, Plaintiff respectfully requests entry of a judgment in its favor and against

Defendant and an award of damages in excess of $75,000, plus interest and any other such relief

as the Court deems just.

Count IV – Breach of Implied Warranty of Fitness for a Particular Purpose

65. Plaintiff hereby incorporates the allegations contained in Paragraphs 1 through 63

above as if fully set forth herein.

66. At the time the Quote and Purchase Order were executed, Great Lakes Coach had

reason to know of the particular purposes for which the Dive Team intended to use the truck,

including responding to emergency calls with a full cargo load and four passengers.

67. The Dive Team, acting through Commander Enkoff, relied on Great Lakes

Coach’s expertise in selecting the chassis and other features of the vehicle to conform to their

needs and requirements.

68. Great Lakes Coach impliedly warranted that the vehicle would be fit for the Dive

Team’s intended purposes under MCL § 440.2315.

69. Great Lakes Coach breached this warranty by failing to deliver a vehicle that was

usable for the Dive Team’s stated purposes.

70. Great Lakes Coach was notified of this breach by Commander Enkoff’s February

22, 2011 email, but has refused to cure it.

71. As a result of Great Lakes Coach’s breach of warranty, the Dive Team is entitled

to damages under MCL § 440.2714 in the amount of the difference in the value of the truck as
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delivered and the value the truck would have had if it had been as warranted, as well as

incidental and consequential damages under MCL § 440.2715.

WHEREFORE, Plaintiff respectfully requests entry of a judgment in its favor and against

Defendant and an award of damages in excess of $75,000, plus interest and any other such relief

as the Court deems just.

Count V – Revocation

72. Plaintiff hereby incorporates the allegations contained in Paragraphs 1 through 70

above as if fully set forth herein.

73. The weight issues with the truck have rendered it unusable to the Dive Team and

have substantially impaired the value of the truck to the Dive Team.

74. After numerous discussions with Great Lakes Coach in an attempt to cure the

defects in the vehicle, the Dive Team now believes that the non-conformities cannot be cured.

75. Due to Great Lakes Coach’s inability or unwillingness to cure the vehicle’s

defects, the Dive Team is entitled to revoke its acceptance of the vehicle under MCL § 440.2608

and obtain a full refund of the purchase price under MCL § 440.2711 as well as damages for

expenses reasonably incurred in the care and custody of the truck.

WHEREFORE, Plaintiff respectfully requests entry of a judgment in its favor and against

Defendant and an award of damages in the amount of $119,877, plus interest and any other such

relief as the Court deems just.

Count VI – Rescission

76. Plaintiff hereby incorporates the allegations contained in Paragraphs 1 through 74

above as if fully set forth herein.
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77. Great Lakes Coach had an obligation to provide a vehicle according to the

specifications in the Quote that was usable by the Dive Team.

78. Great Lakes Coach has failed to perform this obligation, as the vehicle delivered

is not able to be safely driven when fully loaded for use by the Dive Team.  This failure was a

material, indispensible part of the parties’ agreement, the failure of which has essentially

destroyed the entire agreement.

79. The Dive Team made repeated demands for cure of the vehicle or the return of the

purchase price, but Great Lakes Coach has refused to do either of these things.

80. Rescission of the parties’ agreement is the appropriate remedy to restore the

parties to the condition that existed prior to the agreement, including the return of the vehicle by

the Dive Team and the return of the purchase price by Great Lakes Coach.

WHEREFORE, Plaintiff respectfully requests entry of a judgment in its favor and against

Defendant and an award of damages in the amount of $119,877, plus interest and any other such

relief as the Court deems just.

JURY DEMAND

NOW COMES Plaintiff, Shelby County Dive Rescue Team, by and through it attorneys,

Barnes & Thornburg LLP, and hereby demands trial by jury of all matters pending in this action.

Respectfully submitted,

Dated:  June 14, 2011 BARNES & THORNBURG LLP

By: /s/ Christine L. Holst
Jeffrey G. Muth (P65041)
Christine L. Holst (P74459)
171 Monroe Ave NW, Ste 1000
Grand Rapids, Michigan 49503
(616) 742-3930
Attorneys for Plaintiff

GRDS01 421822v3
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