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Compensation and Fees of Officers and 

~·· Employees · 

a. Jn general 
b. Pensions or retirement 
c. Disability benefits 

a. In General 
(1) Right in general 
(2) Form and amount 

benefits 

(3) Allowance and recovery 

pensation of town officers may be 6.xed by statute,11 
subject t o constitutional Jimitations,U the legisla­
ture may delegate to local governmental bodies the 
power to fix their compcnsation,17 and where the 
requisite power exists it may be fixed by the towns 
thcmsclves.11 The intention and agreemcrlt of th~ 
town to compensate its officers may be sho:....n ei­
ther by previous vote, or by subsequent action rati- · 
fying and confirming the doings of the committee or 
of other agents or officers of the town.11 Where 
no salary has been fixed, either by the town or the 
legislature, the officer is not cntiUed to any compcn­
sation.20 An agreement to compensate an officer 
cannot be inferred either from the fact of the pay­
ment of other officers21 or from the custom of other 
towns.12 However, where a certain rate of com­
pensation has been fixed, an officer is entitled to 
pay for time and services reasonably necessary lor · 
the performance of the duties impo~d by law,21 · 
and, hence, he may be entitled to . fees for making 
all records within the scope o! his official "duty u hi-

(1) Rjgbt in General 
While the compenaatlon of town ortlceN may be ftxed 
statute, subject to conatltutlonal llmltatlona, the leg­

b~ature may delegate to local governmental bodlea the 
h r to ftx their compenaatlon: but, where no salary 
po we h b h hn been ftxed, ell er Y t e town or leglslature, the 
officer la not entitled to any compensation and agentl 
or employeu of the town are entitled to only auch com­
pensation aa the town hu expreaaly or by Implication 

agreed to 1 , . • · 

Generally speaking, no payment of compens~tion 
can be legally made by a town, unless specifically 
authorized by statute or vot~ _of the town ;11 and 
when an inhabitant ot a town. accepts a position of 
honor and trust for the benefit of all the inhabitants,. 
• ·hc:ther the position be created by statute or by 
municipal action, and no provision by law or con­
tr:ict is made for compensation, no duty is imposed 
cm the town to pay such inh:ibitant for sen·ices ren­
dc r .. d in performing the uncompensated public duty 

' . . . ., . 
eluding records of events occurring befor~ · his term · 

t · thus voluntarily assumed.14 While the co 

begins,25 but, in the absence of contract, not foF 
supplying records Jost or ·destroyed.H An officer 
is not entitled to the emoluments of his office accru­
ing before his qualification,27 or after he bas vacat­
ed the office,21 even though he continues to perform 
duties as a de facto officcr.29 An officer is not en­
titled to compensation for services beyond the 
scope of his duties,30 and is not entitled to receive 

"-
-~~::;.· rro ... ~Hk'l!!!T~:--t::ll115'il:TT4:JC:'"li~:-N~::i~ 1~ - • 167 N.J.- Beyer T . TownshJp Committee 

A. 714, 130 Me. 491. of Mount Holly Tp., U A.%d 4%, 
Comp•nsaUon of: 6 N .J .Super. 409. 

lfunlclpal omcers, agent.a, and em- 18. lfass.- Welch v. Emerson, 91 N . 
J>loyee.s aee Municipal Corporar E . 1021, 208 Ma.as. 1%9. 
tlons ti 5U-SO, 721>-729. SS C.:r. p 141 note 19. 

Otncera senerally aee omur• t I 
U-101. 

t~ Conn.- Beckwlth v. Farmington, 
U A. 43, 77 Conn. 311. · · · 

la. 111.-Town of Dry Grove v. Otto, 
tcs Jll. AJ>1>. %U. 

w~ -ltllllken v . Gilpatrick. 157 A.. 
714. 130 l!e. 498. 

1'.-Snyder v. Lackawanna County 
C-om·rs. 33 PLDlat. & Co. 277, S9 
L"rk.Jur. US. 

U C.J . p 141 notes 20, 2L 

• •!• of comm.lsdons 1JI bed by stat.. 
•t. 

ra. - Skelton v. Tower Merion Tp., 
ia A. 317. 315 PL 1s6. 

Ch&nfe of •al.ar7 
Where no conatltutlonal or atatu­

tory reatrlcUon circumscribes the 
power, a salary tl:xed by ordinance 
pursuant to a grant of discretionary 
power may be chan~ed by a. J&ter 
ordinance, but where the orJctnal 
PO'll"er conferred fa In the nature of 
a limited authority to do a. single 
designated thine In the manner and 
at the time prescribed by the legls­
la.ture. the town on enacUnc the orlc­
lnal ordinance tb:lng aalarlu ex­
haust.a Its power and has no power to 
alter or amend the orlglna.i ordinance. 
- Beyer T. Township Committee of 
)fount Holly Tp.. 69 A.2d 42, ' N . .J. 
Super. 409. 

next. It htL.S been declared thal It I• 
unquestlon11.bly better pracUce to tm 
the wa1>ea by resolution eac:b year.­
In re Litchfield Tp. Sup'rs, 65 ~ 
Dist. 8:. Co. 101. 
20. N.H.- Weaton v. 'Hudson. 97 A... 

H3, 18 N.IL 511. 
63 C..J. p 141 note U. 

21. Vt.-Boyden T . Br~kllne, · 1 v~ · 
ZH. . 

22- Ma.ss.-Farnsworlh · .;.: '.M~lrose. 
122 :Maas. 261. 

23. Pa.- Appeal of Sharpnack. Com. 
Pl., 9 Fa)'.L.l. 2U, U lfun.L.R. 97. 

Wls.-Out~amle County v. Oreeo­
vllle, (6 N.W . 1090, 77 Wis. 165.. 

61 C.J. p lU note .27. 
24.. !Me.-Lake T. Ell.sworth, 40 Me. 

ua. 
25, Me.- Lalte v. Ellsworth. suprL 
28. Me.-wke v. Ellsworth. supra. 
27. Ind.-Albaugh v. State, 44 N .B. 

355, 145 Ind. 3H. l a. J"roTl1lo11. prohJbJthi.r increase or 
~·crr1ae of tialary or emoluments of 
• •' : i mcer atler his elec tion or 

19. ?tfass.-Arllncton v. Peirce, 122 
Maas. 270. 28. Maas.- "\Va.rner v. Selectmen of 

Amherst. 95 N.E .2d 110, 3%6 l&Ja.sa. 
435. : ~: ._ ••nt held to apply to town-

s· P "'h:::..omh•'llonera.-I.n re Bowma.n, 
t A. 711· lll Pa.Super. SU. 

n . :-; ..... -':awley T . Pershing Coun­
lJ . %5$ P . 1073, 50 NeT. 231 • . 

Al:ulual nsolut!on better practice 
Without deciding whether It ls 

nec:e:s:sary tor township authorltJes to 
nx the . wages of their employes an­
nually : or whether they may carry 
o~·er th• rates from one year to the 

73 

29. Ma.as.- Warner T . Selectmen of 
Amherst. supra. 

30. Ma.as.-Mun>hY Y. Cll.Dtoa. U l(. • 
E. U, 182 Ma.as. 111. . . . 
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(1) Right in General 
wnlif Ulo compenutlon of town omce,.• may bl! theed 
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pensation of town ofllccrs may ~ Sxcd by statute,11 
subject to constitutional nmitations,11 the legisla­
ture tnay dcteptc to JocaJ governmental bodies the 
power to fix their compensatlon,11 and where ·the 
requisite power exists jt may be· Axed by the towns' 
thcmsclvcs.11 .The intention and :agreement .of the· 
town to compensate its officers may be showtt ei- · 
thcr by previous vote, or by subsequent &etion rati-' 
fy1ng and confirmin~ the doings of the committ~ or 
o! other agent:$ or officen of the town.1' Where 
no iAfary has been fi,,.cd, either by the town or the 
Jegislaturc, the officer is not entitled to any compdl­
sation.20 An agreement to compensate an officer 
cannot be inf erred either from the fact of the pay­
ment of other officerstt or from the custom of othct 
towns.:11 However. where a certain n:ate of ~om­
pcnsation h11.s been fixed, an officer is entitled to 
pay for time and servic~ reasonably nccusar)- tor· 
the pc~formance of' the dutict impbkd

0 'by la,..,u·· 
and, h'ncc, he inay be entitled to. fecs·"{o~ making'· 
~! ~cords within the scop~ ~{his officjat'd'~ty.,14 -~. 
eluding records of events occurring bt!ori 'liis term 
begins, H · but, · in ·the absence ·of contract, ia'ot for 
supp\yinr records Jost or 'destr6yed.H An officer · 
is not entitled to the emoluments of his office accru­
ing" before his qualiffca.tion,n or after he has vacat~ 
cd the office,u evC1'1 though he contit'IJcs ~o pcrfortQ 
duties :is a de facto officer.It Ao officer is not en­
titled to compensation for services beyond the 
scope of his dutics,20 and is not entitled to rcccivc 
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~J\.n 
the Illinoi:; In construing the abov 

courts ha~e repeatedly held 
salarr o! a oountt officer it r. 
make a chani:re ·in the amt 
McCord, 143 Ill. App. 128; l 
v. Parks, 82 Ill. 34li. 

S(. l~ t'\ • .....- llS fi.~ed the 
,c ("I.I(,~~ !"ID of office, LG-Vt\ er- I 1 C011.nty >. 
~ ill. 540; Purcell 

Section 10 of .Article X, supra., doe.c not, in itself, definitely specify 
the time at which the county board is to act in fixing the i;a]ary of county 
officers. However, Par. 38, Chap. 34, Ill. Rev. Stau. 1947. proYides as 
follows : 

''The time of 1lxing the compenllll.tion of county omcen. which coml)Olla· 
Uon Is to be ftxed by the county board, aba.IJ be at tbe meeting of aucb board 
next before the regular election of the otllcers whose compena&tJon ta to be 
ftxed; but In cue where aucb compensation ia not ftxed, the board shall pro­
ceed, :it the :>ext regular or special meeting held thereafter, to 1lx aucb com­
penaaUon." 

In People v. Gregory, 11 Dl. App. 370, the Court said: 
"Under these provisions of the constitution and Jaw 1t Is the duty ot the 

board of supervisors at their September meetin& before the election of county 
otllcers to 1lx the compensation of the omcera to be elected, with the amount 
o! tbe1r necessary clerk hire, stationery, fuel a.nd other expenML" 

In Pu.rcill v. Pa.r'/cs, 82 Ill. 346, where a· county clerk was elected in 
November, 1873, for a four year term from and after the first !londay in 
December, 1873, and in the folJo,ving March the coun~· boara entered 
an order fixing the salary of said officer for the term commencing on the 
first :Monday of December, 18i3, Mr. Justice Dickey, in delivering the 
opinion of the court stated : 

"I am Instructed by the court to say that, In the opinio:i of a majority 
ot the judgu thereof, the clerk, under the constitution and at&tute. 11 not 
entitled to appropriate to bis own use any or the fees or bis omce, except by 
vinue o! an order of the county board. In the absence of sucb order, such 
clerk has no compensation by law whatever. Hence, the Axing of such com­
pe:iaaUon by the county board, in their order o! lrfarch, 187(. did not in tbe 
sense o! the constitution, either lncreaae or dJmtnlah the compenaatlon of 
sucb omcer. for, up to that time, he had, by law, no compein.1ation. to be in· 
creased or dlmlnisbed. It was the duty of the county bo&rd to have 1lxed tbe 
compensation in question before the election. Not having done ao, the power 
rem.abed unexhausted, and the board might have been compelled either betorc 
or after the term began, to uerclae the power and 1lx the same. 

'"We are all or tbe optnlon that when the board has once acted, a.nd 1bced 
the compensation of the county clerk, that compenaatlon can not be changed 
so as to lncrea.ae or diminiab the compensation to be received by him during 
his term. A subaeque::it order of tbe county board, increuing or d1m1ni.sblng 
the compensation of the county clerk. can operate only upon the compensation 
or clerks whose terms begin after the makiilg of such order." 

In Foota v. LaJce 001J:11,ty, 109 ru. App. 312. it "·as indicated that 
where 8 countt board nesrlects to fi."t the wan- of 8 countt officer man­
damus will lie· to compef the board to take ndion in that ·respect. T11e 
court in that case said : 

"Assuming that the Act created a new omce, and the county board failed 
or refused to perform its duty in 1lxing the compensation o! the omcer, man· 
damus should be re5<>rted to to require the county board to discharge its duty 
In such respect; and, until the compensation or salary is dud by the cou:iey 
board, either voluntarily or by mandamus proceedings, an action at law 
cannot be maintained to recover the compen.aa.Uon claimed." 

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight



. 

I 
i 

9 

In Yiew of the holdings of the courts iD the above quoted ch'Cisioll!>, 
it is my opinion that where, as iD the instant case. a county boarcl has 
neglected to perform its duty mth respect to fu:ing the salary of a county 
officer at the proper time, it may be compelled to take appropriate action 
in this respect. and that yonr county board has authority_. at the pre:!ent 
time. to fi.~ the sa\nTI o:f the Recorder of Deeds for the four vear term 
t.-ommencing in Deceziiber, 1948. · 

(No. ~February~. 1949} 
COUNTIES AND COUJl."TY BOARDS-.aJe o/ real utGle. A. cou:nty, act.IDa 

tbrougti the board or supervimol"8, baa the power under the auu1te to .ell real uiate 
belon&ins to the count)'. 

DEED~licm C01&toi•-4 hi cUe4. Where a county acqulru propert7 b'T 
deed to be u.ed .. for countT PUt'P09U" with no turther llmltaUon aa to uae, aueh 
condition dou not atfect the aJlen&t..lon ot the property. 

Hon. Eennet.h E. Pearct., State's Attorney, White County, Carmi: 

I have your detailed letter of January 25, 1949, wherein you request 
my opinion as to whether White County, acting through its Board of 
Supervisors, can sell real estate which the county acquired ''for county 
purposes". T ou did not enclose a copy of the deed, so I must a.&Su.me 
the language quoted is the only condition contained in said deed.. 

You ~ ill doubt as to whether the County Board of Supervison 
has authority under Pan. 24 and 25, Chap. 34, m. :Bev. Stats. 1947, to 
&ell -real estate. 

. Par. 24 aupro., expressly authorius the county "to sell and convey 
or lease any real or personal estate owned by the county". Par. 26 supra, 
relating to the po\vers of county boards, does not mention the sale of real 
estate. However, I direct your attention to Par. 15, Chap. 30, Ill Rev. 
Stats. 1947, which provides as follows : 

"The county board of any county may authorize any otficer or member 
or its board to execute and deliver all deeds, grants, conveyances and other 
instruments in writing, which may become necessary in selling, transferring 
or conveying any real estate belonging to its county and such deeds, granu, 
conveyances and other Instruments. if made without fraud or collusion. shall 
be oblJgatory upon the county to all intents and purposes." 

In view of this explicit statutory authority which is vested in the 
County Board of Supervisors and Par. 24 $Upra, it is clear and beyond 
question that White County, acting through its Board of Supervisors, 
}1as the power to sell real estate belongiDg to the county. 

T ou also desire to know whether the fact that the property had been 
acquired "for county purposes" would prevent the Board of. Supervisors 
from selling the same. The Supreme Court passed upon an almost iden­
tical question in the case of Supervisors of Wl14Tm 00t1.nty v. Patterson, 
56 Ill. 111, and held that 'vbere a county acquired property ''for the pur­
pose of. erecting thereon a court house and other county buildings" , such 
condition did not m any way limit the power of &a.le by the proper county 
authorities. 

This case is cited with approval and the facts condensed and set 
forth in the case of Dou.-nen T . Bo.yburn, 214 Ill 842, where the court 
said : 




