IN THE CI RCUI T COURT OF THE FOURTH JUDI Cl AL CI RCUI T
SHELBY COUNTY, | LLINOI S

| N RE: | NVESTI GATI ON

)
)
) Nos. 2024- MX-51
) 2024- MX- 52

MOTI ON TO QUASH SUBPOENA AND FOR SANCTI ONS

REPORT OF PROCEEDI NGS of the hearing before CIRCU T
JUDGE MARTIN W SIEMER, on the 26th day of August,

2024.

APPEARANCES:

MS. RUTH A. WOOLERY,
Shel by County State's Attorney,
for the Petitioners;

MR. ROBERT T. HANLON,
Attorney at Law,
for the Respondents.

Jaclyn K. Getz, CSR
Official Court Reporter
IL License No. 084-004781




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

TRANSCRI PT OF PROCEEDI NGS

THE COURT: Next up 2024-MX-51, in re:

adm ni strative subpoena. And let me just inqu

ire of

the State. M. Hanlon, you're appearing on that as

wel | ?

MR. HANLON: Judge, |'m appearing on behalf of the
respondent. And |I filed a motion to quash.

THE COURT: And is -- am | reading this correctly?
Can we call that and 24-MX-52 together and take those
up together?

MR. HANLON: Yes, Judge. | think that would be

appropriate. This is mostly on an identical b

asi s,

except for one has an accounts privilege and one has a

conflict issue with the State's Attorney, but

' m sure

the Court could address them both at the same time.

THE COURT: All right. So we'll call bot

h of those

matters, 24-MX-51 and 52, both regarding adm nistrative

subpoenas. | do have the State present in the
courtroom and M. Hanl on appearing by Zoom  And just
to confirmhere -- just a moment. In 24-MX-51, you're
appearing on behalf of the respondent, Robert Ornman.

And in the other matter, 24-MX-52, you're appearing on

behal f of the named respondent under that subp

t hat bei ng Benford Brown & Associ ates;

is that

oena,

al
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correct?

MR. HANLON: That is correct, Your Honor.

THE COURT: All right. And it looks |ike just
procedurally to note, there was a subpoena duces tecum
filed in each case on August 8, 2024. And motion to
guash and for sanctions was filed by the respective
respondents August 14 and noticed up for hearing today.
And let me inquire of the State as to how -- whet her
the State is ready to proceed on that.

MS. WOOLERY: Your Honor, at this time the State
woul d move to withdraw those pending adm ni strative
subpoenas.

MR. HANLON: May | respond to that, Your Honor?

THE COURT: You may.

MR. HANLON: Your Honor, | filed these nmotions back
on the 14th. And Ms. Wbolery had every opportunity
bet ween that point in time and today to save me the
time of having to spend here in this court. | spent
48 m nutes waiting for this to be called, and all she
had to do was articulate that she was going to withdraw
that. And now that she has failed to do that, she's
now cost my client another hour worth of my time, which
is expensive. And, you know, | have the motion pending

for not only to quash, but also for sanctions. Ms.
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Wool ery m sappropriated the power of the Court. And
then after she m sappropriated the power of the Court,
she engages in this unethical issue of failing to
respond to me and letting me know that this is what she

i ntended to do.

THE COURT: Based on -- well, let ne address it
t his way. | do see -- and | had reviewed the files
prior to today's hearing -- the notion to quash

subpoena in each case. And, again, other than the
named respondent and a little bit on the reasoning,
they're essentially identical and asking for the same
relief; correct?

MR. HANLON: Yes, Judge.

THE COURT: And one part of that is to quash the
subpoenas that were issued, and then the remaining
portion of that has to do with sanctions and terns of
any potential sanctions. Is that fair to say as well?

MR. HANLON: Yes, | believe that's a fair
characterization, Judge.

THE COURT: As far as the portion of that
requesting that the subpoenas be quashed, with the
State noving to withdraw, subject to the reservation of
t he other issues, do you have any objection to -- to

that effectively granting the request to quash the
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subpoenas?

MR. HANLON: Yes, Judge. If the court order is
t hat the subpoenas are quashed because | don't want to
have to conme back here again.

THE COURT: And |'m not sure -- | may have not
heard that correctly. It's -- you do not have an
obj ection to having those withdrawn and quashed?

MR. HANLON: Wt hdrawn and quashed is fine, as |ong
as the order reflects that they're quashed, Judge.

THE COURT: All right.

MR. HANLON: | don't want to be back here on res
judicata issue with a -- with gains to show.
THE COURT: And essentially -- and let me clarify

this with the State. Subject to the other issues
raised in the notion, once all issues are resolved, the
State's position would be this case would be di sm ssed
with no further settings.

MS. WOOLERY: That's correct, Judge. And the
reason behind withdrawi ng the subpoenas is sinmply that,
one of the individuals who was subpoenaed for these
docunments actually published those to the public, so
there's no reason to move forward with that
i nvestigative subpoena at this time.

THE COURT: All right. So I think I understand the
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positions on that. That |eaves the issues of sanctions
in each case. M. Hanl on, would you |like to be heard
on that?

MR. HANLON: Yes, Judge. Judge, first and
foremost, as | articulated within the scope of the body
of the motion, these subpoenas were issued not
returnable to the Court. And when you get served an
adm ni strative subpoena duces tecum the only check or
bal ance on the State's Attorney is when they're
returned to the Court. And by attenpting to circunmvent
that return to the Court, that deprives the people, you
know, of the power to regulate what the State is doing.
And that was one of the principal reasons for filing
the motion to quash is because what it's doing is
taki ng the power of the Court via a subpoena issued by
t he Court, and then having that go outside the scope of
the Court and having it returned directly to her. That
is, you know, patently inproper by a State's Attorney.
And she clearly should know that -- that circunmventi ng
t hat revi ew process.

And there are individuals who get subpoenas
fromthe State's Attorney's office that m ght not have
the luxury of having the ability to hire counsel to

respond to these sorts of things. And that
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m sappropriation, you know, is a -- it's a departure
fromthe basic rules that govern and create check and
bal ance in our society. And as | articulated within
the scope of the motion, what -- by not returning them
to the Court in this particular case, what Attorney
Wbol ery has done is she's in essence hijacked the power
of the people to review and control their conduct. And
that's inportant and antithetical to the principles of
t he check and bal ance on any elected official, much

|l ess a State's Attorney, who wi elds, you know,
significant power. And so it's because of that that
the obligation that she has in her oath of office as
the State's Attorney's -- constitutional rights of the
accused as much as any other citizen. And what she's
done here is she's sacrificed her oath in order to
circumvent the entire judicial process by having those
returned to her directly. And, Judge, that's why |I'm
seeking sanctions in this particul ar case. That's why
| *'m asking that the Court issue an audit of the MX
cases since May 10 to see if there's been any ot her
parties who have had their rights deprived because
she's failed to comply. And here it wasn't that she
just issued one subpoena returnable to herself, there

was t wo. That creates that we have an i nference that
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there was a pattern of conduct; and that should al so go
with it the -- the eyes of the Court to ensure that she
doesn't m sappropriate the rights of the people who she
has a | egal obligation to protect.

THE COURT: As far as the request as to sanctions,
what specifically is being requested?

MR. HANLON: One, |'m asking the Court to issue a
rule to show cause why she should not be held in
contenmpt for a substantial failure to comply with the
rul es of practice.

Two, |'m asking that the State's Attorney
i ndividually be sanctioned for m sappropriating the
power of the Court for inproper purposes.

| ' m al so asking the Court enter an order to
audit the MX cases since she took office on May 10,
"24, to ensure that any and all subpoenas that were
i ssued by the State didn't -- did not in fact
circumvent the power of the Court to reviewthe
subpoenas and the returns on those subpoenas.

THE COURT: So three parts to what's being
requested there. As far as the nonetary sanctions
bei ng requested, is there any specific being sought?

MR. HANLON: Yes, Judge. | spent an hour here so

far in this courtroom And | think that with respect
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to that particular hour, since Ms. Wholery was fully in
a position to have avoided wasting ny client's noney
and forcing me to appear today, when all she had to do
was send out an e-mail saying, hey, |I'm withdraw ng
t hese subpoenas because you raised these probable
points. That |ikely would have satisfied me as opposed
to having to come here today to address these issues
when, you know, had she done that, the likelihood is I
woul d have withdrawn my motion seeking sanctions as
wel | . But now she's cost my client another hour of ny
time. And, Judge, you know, my clients are paying me a
heal t hy amount of time and nmoney to be here.

THE COURT: You are seeking a sanction in that
amount. What amount are you seeking?

MR. HANLON: $650 is my standard hourly rate,
Judge.

And if the Court is a little concerned, |I'm
happy to supplement that with a petition if the Court
woul d |ike.

THE COURT: At this point, |let me hear argument on
behal f of the State.

MS. WOOLERY: Thank you, Your Honor. Your Honor,
the only point that counsel raises in support of his

request for sanctions is that these subpoenas were not
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returnable to the Circuit Clerk and were instead
returnable to ny office. | admt that that is
conpletely my fault for using a formleft in my office
by my predecessor. There was no -- nothing nefarious
here. There was no attenmpt to circunvent the rul es of
the Court. As this Court knows and as M. Hanl on
knows, | amnew to this office, taking office May 10.
And it is conmmon practice to rely on forms in any
practice of |aw, whether that's civil practice or
crimnal practice. So | admt that that is absolutely
my fault for using a formleft by my predecessor,
however, | would state to this Court that these
sanctions requested are not -- the error in my subpoena
do not reflect the request for sanction by M. Hanl on.
And, again, | would just request that -- make the
request that that be denied at this time. Again, there
was not hing nefarious here. As | previously stated

t hat the requested docunents should have been provided
to my office previously, however, | had to seek those
by subpoena and then they were released to the public.
So, again, that's why 1'd nove to withdraw this
subpoena; and then | would request that no sanctions be
ordered at this time.

MR. HANLON: May | reply, Your Honor?
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THE COURT: You may.

MR. HANLON: My | earned coll eague here indicated to
this Court erroneously that the motion to quash was
directed solely upon having been returnable, you know,
to her. | just ask the Court to review the docunments
that I'd filed, in particular to paragraph three, and
respective subsections. Those subsections show t hat
t he subpoena wasn't issued by the correct court.

Number 2, the subpoena was returnable to her.
And so she got that part right with respect to the
notion.

That the subpoena seeks privileged materi al
under the accountant's privil ege. Now whet her or not
she used a form or not that was |eft purportedly by me,
what | think she fails to recognize is that she's got
an obligation to | ook at the | aw before she issues a
subpoena. And so issuing a subpoena to an account ant,
t he accountant's privilege is a well-known privilege
within the State of Illinois. It has received quite a
| ot of review

In addition to seeking privileged materi al
from the accountant, she's also seeking information
from her own client. That's, you know, a violation of

the rules of professional conduct.
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The subpoena al so, you know, sought draft
i nformati on. Al so not remotely related potentially to
that crimnal investigation. Because a draft is a
draft, Judge. It doesn't -- it wouldn't be dispositive
of anythi ng.

Then if she didn't bear the mandatory | egend
as required by the rules of practice 7-4(e) and didn't
bear the seal of the court. Now one of the things that
-- any time | get asked about a subpoena froma client,
| ask them well, do you feel the seal, you know, on
t he document? And if the seal is not on the docunment,
t hat means that the State's Attorney retained the copy
t hat the seal was on. She doesn't deny that she sent
out a photostatic copy of something, and | recognize
the Court issued it. The whole reason for placing that
seal upon the document is so that the recipient knows
that it's a |awful subpoena and not just something
that's created by sonmebody wi thout the power of the
Court.

Then the -- to cone in here in this court and
say that my argunment was limted solely to her failure
to have it returnable even to the Court, it's
compl etely erroneous position relative to the express

line, which is used within my nmotion. And so, Judge,

12
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these are all things that add up and warrant towards
the need to have a sanction. And | understand wholly
that courts are reluctant to sanction attorneys in, you
know, situations and that | don't ask for them lightly.
| ' m asking them at this particular time, because even

t hough Ms. Wbol ery had the full know edge, she is going
to come appear in court today and say, |I'mgoing to

wi t hdraw t hose subpoenas. She could have done that.
She coul d have saved nmy client at |east the | ast hour
and 15 m nutes now.

THE COURT: All right. Just a moment. A couple

things I want to ook at, and then | will address the
request being made here today. It will be just a
moment .

MR. HANLON: Your Honor, may | address one | ast
itemthat | failed to address in reply?

THE COURT: You may.

MR. HANLON: During the course of Ms. Wbolery's
comment ary, she indicated that nmy client had rel eased
t hese documents to the public. That is incorrect.

What | believe that she is referring to is the fact
they were published with Illinois Leaks when they cane
to get a Freedom of Information Act request from the

Treasurer. And not frommy clients.
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THE COURT: All right. So noted. Any further
response for the State?

MS. WOOLERY: Your Honor, ny only response would be
t his. Based upon Mr. Hanlon's statements previously,
it would appear to ne that the only reason for nmoving
forward with a request for sanctions is that he had to
appear today on a motion that he fil ed. If that is --
he has said nmore than once that had | just sent an
e-mail, he wouldn't be moving forward with sanctions.
That al one, | do not believe, is grounds to order
sanctions again for this subpoena that has not been
wi t hdr awn.

THE COURT: All right. Thank you both.

Al'l right. | have reviewed, as | indicated
earlier, the files, the notion, the subpoenas. ' ve
consi dered the argunments that have been presented.
|*ve been reviewing certain files and Supreme Court
rules as well. And | amready to rule on the
respondent's request in each case for sanctions.

Based on that review, | am going to deny the
request for sanctions for the follow ng reasons:

First of all, one of the main sources for
sanctions is by Supreme Court rule, we have Supreme

Court Rule 137. It permts the Court to inpose
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sanctions if a pleading, nmotion, or other doc

ument is

signed in violation of that rule. The rule generally

recall -- or pardon me -- calls for a certifi

cati on

fromthe attorney presenting the document that to the

best of the attorney's know edge, information

belief after reasonable inquiry, it's well gr

, and

ounded in

fact and warranted by existing |aw or good-faith

argunment for the extension, nodification, or
of the existing law. Also a certification th
not interposed for any inproper purpose, such
harass or cause unnecessary delay or needl ess
in the cost of litigation.

Again, the Court has discretion to i

rever sal

at it's

as to

i ncrease

mpose

sanctions if a pleading is signed in violation of that

rule and that required certification here. It's bit of

an unusual situation. |It's a admnistrative
case that was opened upon the presentation of
subpoena for issuance.

There is nothing in either file that

signature of the State's Attorney. And under

subpoena

a

15

bears the

Supr eme

Court Rule 137, sanctions are inmposed if something is

signed in violation of the rule. So on the v
of that rule, sanctions would not be appropri

| do understand and appreciate that

ery face
at e.

t he power
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of the Court to sanction does go beyond Supreme Court
Rul e 137. There's broad discretion for the Court, but
| believe this highlights the fact that here, again,
it's a bit of an unusual type of case. And it's a
process where there are nultiple steps in the issuance
of a subpoena. Di sputes often arise based on subpoenas
for this reason. Here, ultimately | would say, the
process wor ked. Probl ems or concerns were brought to
the Court's attention and ultimately resol ved.

Even beyond all of that, sanctions can be
i mposed when things are being done for an inproper
purpose or with malice. Here, | don't see this as a
sancti onabl e offense. Even getting past the procedural
i ssues, | do recognize that m stakes do happen. [*'m
not inclined to sanction every instance where an
i mproper pleading or other action is taken. Especially
when based on the totality of everything that's been
presented in my review of the records, to me, it does
not indicate that malice was underlying this.

| would note as well the conplaint regarding
the State not sending an e-mail regarding intent to
wi t hdraw t he subpoena. | woul d point out that
communi cati on al nost al ways goes both ways. This is a

situation that al so could have been -- could have been
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avoi ded and resolved if -- instead of the immediate
filing of a notion to quash, there had been an e-mail

or a phone call to the State pointing out the problenms
and issues. Not to say that it would have to be the
burden of the party receiving the subpoena; but, again,
it highlights that good communi cati on goes both ways.
And di scussion of this issue on either party could have
avoided all of this as well.

| would point out as well that in ny review
here, | did go back to court records and | ooked at the
MX files that had been initiated since the time current
adm ni stration took office. These were the only two
adm ni strative subpoenas that | noted in those records.
And, again, that does not show a pattern of abuse. I
believe it's a limted m stake that involved these two
rel ated cases.

For all of these reasons, | am going to deny
the request for sanctions. Wth the prior wthdrawal
of the request for the subpoenas, those subpoenas wil
be quashed, and this matter will be concl uded.

Ms. Wbol ery, any request for clarification as
to the Court's ruling here today?

MS. WOOLERY: No, Your Honor.

THE COURT: M. Hanl on, any request for
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clarification as to the Court's ruling here today?

MR. HANLON: No, Your Honor.

THE COURT: All right. Thank you both for your
time and your arguments; always appreciated. And that
will be all for today. Thank you both.

(End of proceedings.)
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