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COUNTILS AND COUNTY BOABDS—Lease of Property to a Dtstrwt High~
way - Commissioner.” A lease-"of county property to the Road District Highway

Commissioner for-road district purposes would be for a public purpose a.nd author- ,

jzed by statute.

OFFICERS—Road District Highway Commtssto‘ner A Road District’ Highway -

Coniniissioner. is a. quasi corpora on and -if a lease is entered into it- should be
thh the Highway Commissioner and not the- township.

OFFICERS---Road District- Highway Commissioner—Power to Lease Propert
A Roa,d District. Highway Commissioner can only lease or rent property for the
ﬂsca.l year period for which taxes have been levied. .

> COUNTIES AND COUNTY. BOARDS—Liability for- Torts By st.a.tute a county
is not liable for the torts of its agents, servants, officers or employees e

 STATUTES .CONSTRUED—Illinois Revised Statutes.:1961,. Chapter 34, Para~
graph 301.1; Illinois Revised Statutes 1961, Cha.pter 121 Pa.ragra.p 201 9

Hon  Frank H. Masters; Jr., State’s Attorney, Wil County, ]olzet

1 have your: commumcatlon of November 4, 1961 wherem you ’

state as follows:-- - -~ - : : -

“There has- been submltted fo meé for- my OPll'llOIl thereon' a proposed lease.

wherem the: “Township of Monée Road District; County of Will, State of . Illinois’;
will Jease from the County of Will, a parcel of land 100’ by 302.87" owned. by: the
County ‘and located in- Monee Townshlp -The proposed - Jease: is, for. a period of
ten years with an optlon of renewal fdr another te. year penod and provrdes for
a rental of $200.00 per’ 'year. . i i .
" *“The proposed lease further contams the’ followmg provxsxons Yo

~ “That the Lesse¢ intends to’ construct, 'a building for. storage: of hlghway
equlpment and’ supplies- and for general office use: Said building shall be cou-
structed -in-such’ a -manner -as. to have 7 useful ‘life. of approximately- 30¢ years.
Upon:: ‘termination- of this lease as.provided herein Lessor’ shall: purchase - the build-
ing of the actual original cost thereof less accrued annual deprecnatxon calculated on
the- basis of 30 years useful life of the building. .

- “Lessee shall save’ lessor. harmless from any and all claims- agamst Lessor for
injuries sustained by agents or employees. or busmess mvrtees of Lessee Wthll may
occur-on.the premises herein leased:

- 41 would: appreexate recelvmg your opmlon wrth respect “to- the fol]owmg
questlons

o = Does the- proposed use, namely the constructron ofa bulldmg for storage
of hlghway €quipment and supplies and " for general ‘office use by the: Road District
.-6r Township; constitute -such a general pubhc use as- w1ll authonze the leasrng of
_such_land by the County> .

_~“2."-Is the proposed Lessee Townshlp of Monee Road Dlstnct County of
Wlll State of Illinois’, a legal entity which can enter into such .a lease-or must
the- lease be’ authorized at the annual town: ‘meeting or a specral town mectmg
and ‘executed on behalf of the township by fits proper officers? -

© “3. Does the County have authority’ to enter mto a lease: w1th optron “of
renewal ‘on the -same orngmal terms?; -:

: “4: Is. the provision above recited - to. the effect that ‘the : lessee shall savc
lessor harmless for’ any claims that. may -be. sustamed by agents employecs or
Biisiness’ invitees of lessee sufficient protectlon for a county or should a boud be
requlred by the County?" '

1." Pursuant to Ilhnols Rev1sed Statutes 1959 Chapter 34, Para- -

graph 303; a county has the power to lease.any real or personal estate
which it owns. A lease of county. property to the road district highway
¢ommissioner for road district purposes ‘would be for a pubhc purpose
and authorized by the statute.
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2. The road district highway commissioner is a quasi corporatlon_
and if a lease is concluded it should be with the highway commissioner
and not with the townshlp Westem Sand Co. v. Town of Cornwall,
21 2d-560. _ - :

" “There is no specific statute Wthh authonzes the road drstnct hlgh-
way, commissionier to lease property. However, undér Illinois Revised
Statutes 1959, Chapter 121; Paragraph 6-201.9, which.was not ‘amended
by the Seventy-second General Assembly, the highiway commissioner is.
authotized to take possession of and keep under shelter. when not in
use all machinery, ‘equipment and other property belonging to the dis-
trict wherever the same, may, be. found and not. allow the same to’ go
tox waste. v

-In: the case’ of Euzrere v. Hzghway Comm:sszoner 346 m. 131 the
Sugreme Court in passmg upon the powers of a hrghway commrssmner
sai : -

3y

§p hlghway commlssxoner isia statutory officer and can exércise only such
powers as are conferred upon him by statute. (People v. Hedges, 289.0l:-378;

Ohio and Mississippi Railway Co. .v.. People 123 id. 648; Townsend 'v. Gash,’
267id. 578). Yet a legislative grant carries with it, by implication, the powers”
necessary’ to make the grant effective. People v. Drainage Comrs. 143 Tl 417;

City - of ‘Chicago. v. Stratton, 162 "id} 494; Townsend' v.. Gash, supra). A . quasi-
public. corporation. has. ‘the implied power-to make. the contracts .necessary, to, enable‘
it-to exercise: ‘the’ powers: conférred” and- to- perform . the "duties- en]mned u

it by law.." (People v. Spring; Lake: Dramage and Levee; District;-253 1L ‘479);: >

As the road district. highway..commissioner.has the power to keep. the -
machinery and. other property ‘of the dlStl’lCt under _shelter, he would,
undér the abové holdmg of thé Supremé Court Have the 1mplled power' '
to_rent or lease property for such purposes. :

“In- thrs case the court in relation to. expendltures made by @ hrgh o
way commrssroner .held. as', follows Coa .

A commissioner ‘0f hlghways is powerless to” incur* an. mdebtcdness in excess.
of the- money in- the treasury-or: the taxes. levied: to ‘discharge it..: (Commissioners
of Highways v.-Newell, 89 Il. 587 Brauns v. Town of Péoria; 82.id:.11; County
%f Iilggd;r’z’ v. McFarlan 82 1d 138 Sullzvrm v. Commzsszoners of Hzghways 114
l iy R

A lease for 2 10 year. penod créates‘a. present mdebtedness People-
ex rel:. Adarnowskz V. Publzc Buzldmg Commzsszon of Chzcago ll Ill

\_x

..l

:2d 125+

~ TInasmuch. as the statute does not expressly authorize 'a road dlStl'lCt
hrghway commissioner to-lease property for'a 10 year. period, T am of
the opinion that he can'only lease or rent property for the fiscal, year
period for which. taxes have been levied--,- -

. It is a rule.of statutory construction that if there is dny- doubt as
to. the-power of a governmental. body, the doubt is resolved against the
govetnment and the power is denied. Osborn v. Village of River, Forest,
21 11L.2d 246.. .. .

I find no power ‘which would authorize a: road dlStTlCt hlghway
commissioner to'expend district furids for the construction of a bulldmg

|
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on leased property and’ consequently under the foregorng rule of con-
structron I conclude ‘that he does not have ‘such powet., ° .

3. Under the general power ‘of a county to lease property ‘Swned
by 1t [the county would have the. authonty to enter into. a lease with
optron ‘of renewal on the ongmal terms; =~

i In’ connectron with the tort habrhty of a county, I drrect your
attentron o Smith: Hurd Ilinois Annotated Statutes 1961 Supplement
No 6 Chapter 34, Paragraph 301 1, 'which® pr0v1des in part as follows

B “No county. shall be hable for any, m|unes to_the person lor_‘to the property
or fof the death of any’ person ‘heretofore’ or hereafter "caused: by or resulting' from
the negligente™of ity agents; 'sérvints, ‘officers’ or emnployees ini’ the ‘ operation ~ ot
maintenance of any property, equipment or facility under the jurisdiction, 'con:
trol or custody:of the,county-or otherwise occasroned by the .acts or; conduct -of

* *
such - agents, . servants jofficers ,or employces T N O B T N T4

In view of the foregomg provrsron it would appear that a county'
would, not. have to requrre a. bond from the townshrp if a. lease -was

concluded

2

- (No,139—November 16 1961) PR

CEIRS——Compattbilrty between Oﬁices of" Ooumt Com/mwsioner amd (1).
Road District Clerk and(2) Vil lage Treasurer, The oﬁ‘.lces ot County: Commissioner
and—(1): Road District' Clerk: and” (2) Village. Treasurer are.compatible: if the
rndlvrdual has sufficient time- to ta.ithfully perform’ the dutles of all of sa.ld‘oﬂices.

Hons Ralph I Mosesf States Attomey, Calhoun County, Hardin: '.5
‘T have your ¢ commumcatron of November 13, 1961 whercrn you

.

H

statelas Follows: ~ i
(esf Mr.. William® Harman, of Bmssels Illmors has Teques ed that 1 obtam from

you 'an” opinion as fo “whethier or not he may lawfully continue' td hold (1) the
Office of Treasurer of the Village of Brussel§ ‘and'}(2) the Officé of District’ Clerk
and: Ex-Officio -Treasurer. of Road District #5, Calhoun County, Illinois;. after he
assumés: the ‘duties of- the. Office’of County - Commissioner of: Calhoun, :County,

Ilhnous, (he:: havmgrbeen clected to - the Oﬂice ofv County Commlssxoner on

November’7 1961): “

“* %I can find no conﬁlct between the Oﬂice of Vrllage Treasurer and the Oﬂice»
of County Commissioner, but ‘'on the other hand it would appear. that the, Office
of' County Commissioner and ‘the ‘Office “of District-Clerk and" Ex-officio’ Treasurer
of Road- District #5 ray-be -ificompatiblé -since” (1)--the Board” of- Codnty Com-
missioners by Section 6-121 of Chapter 121, Illinois Revised Statutes, have been
given.power to. fill vacancies in Road. District. Offices. in- Counties not, in. Township
- Organization, and-(2) the Board of County Commissioners by ‘Section 6-701.1 of-
- ‘Chapter’ 121 ‘of Illingis Revised Statutes are required to advértise and. let con:
tracts for the’ expenditure: of inotor fiel tax funds for Road Districts.”. -

From the general rules laid down inr Peo,ble v.'Haas,’ 145 Ill App
283, it ‘appears that' inicompatibility between' offices “arises ‘where the
Conititution, or a statute, specifically prohrbrts the occupant of either
one of thié offices from holdmg the other, or where, because of the duties
of either office a.conflict in’ interest. may arise, or where the dutres of
either office are such that the holder of one cannot; in every mstance
properly and faithfully perform all the duties of the other. -

v
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- Where:a 'person: holding one office assumes another- office. incom-
patrble with the first; he thereby zpso facto vacates the ﬁrst People V.
Bott, 261 IIl. App. 261 . - - A

- There does not appear to be any express constltutronal or statutory ‘
plovision which makes said offices’ incompatible. :

The duties of a Vrllage Treasurer as well as’ ‘a District Road Clerlc'
are ministerial., . .. :

" The fact that the County Board ﬁlls vacancres in, Road Drstnct
ofﬁces and lets contracts for the expendrture of ‘motor fuel tax funds
for Road Districts does ‘nof appear to ‘create any ‘conflict in interest as
the. Road, District. Clerk’s duties.are purely, ministerial., The’ contracts
are let to the lowest bidder and are stibjéct to’ the approval of the
County Superintendent of Hrghways
" For the latést expression 'of our Supreme’ Court-on the’ questlon of

‘compatrbrhty between offices, 1 drrect your attenhon to the case of the
N People 'y, Captizi, 20’11l 2d" 486 '

.. The only remaining, question, is whether the mdrvrdual would have -
sufficient time- toi properly and farthfully‘ perform the. dutres of all« of‘

This is a questron of fact whrch you: are“m

N —_—
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S FBVNCG '.
. TAXATION——Statutory Requ.irema-nt for Refum,d o)‘ Permmaz Pr erty Taxea
In order to obtain ‘a refund ot pereonal property ta.xes .the. taxes: must be pa.id'
and a forma.l protest made. K ; R

,Hon cWayne Ry Bettner States Attorney, Ogle County,xOregon vy

" Ihave’ your* commumcatlon of November'-()‘ l96l’ Wherern your
state as-follows: !/ " tiyi s dane e e e d Ly L D g
" “The County Judge Has asked’me- for'a’ rulmg on the. followmg, questron 1
“Does the language ‘of Section 676, .of Chapter 120 allow a taxpayer to get
a refund’ of Personal property taxes without first paying under protest?

“The language 1 refer: to: is- the- following: ‘Any, person’ desinng to contest
personal- property . taxes because: of 1llegal tax. rates may, but sha]l not be requrred
to pay the ‘same under protest’.”

Iri connection with’ the:question. presented I drrect your attention -
to the case of Central: Illinois Public Service Co..v. Thompson; 1 Il
2d 468, where our Supreme Court construed Illinois Revised Statutes :

1959, Chapter 120, Paragraph 676 and held. as follows:. -+ . :

+:-.. “Following the opinion .in the.Ormrington. case,. the. legrslature in 1937 further
amended the Revenue Act by adding thereto section 1623, which makes a formal.

protest and payment of all personal property taxes a condition precedent to the

‘recovery of taxes paid‘ under tprotest -provides for petition -and: hearing:in the

county court, and directs that the court ‘shall pronounce ]udgment as: the right of
the case may be, and if the court finds for: the petitioner, it shall- enter: judgment
directing the County Collector to.retumn’ to the petitioner-all ‘or a proper part _of
the personal property taxes paid under protest.” (Laws of 1937, p. 1049.): It is this
section- upon- which- appellants petrtxon for refund is based I]l Rev Stat 1949
chap: 120, par. 676.”% -

’
4




	73569_RM_NO._138__1961_ILL._ATT_Y_GEN._322.pdf



