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(No.-: 138~N'avember 16, 1961) 
COUNTIES ·AND· COUNTY. BOARDS-Lease of Pro,perty to a District Hi_qh­

way Oommissio-ner;· A lease·"of county property to the Road District Highway 
Commissioner· for- road district purposes would be for a public purpose and author-
ized by statute. . · · . · . - . · · · · 
. . OFJ<'ICERS-Rood D~trict High.way Commissioner. A Road-Dlstrict·Hlghway 
Coniniissioner. is a quasi corporation and -if a lease is entered Into it- should bl) 
with the Highway Commissioner and· not the· township.- . · · · 
' - ·· OFFICERS-Road District· Hig/1,Way Oommisswner_:_PO'Wer to Lease Pro,perty. 
A Road· District. Highway Commissioner can only lease or rent" property for the 
fiscal- year period for _which taxes have been levied. . · · · · · · · 
·. : ' COUNTIES AND COUNTY BOARDS-Liability fo,r -Torts. By statute a county 
is not liable· for the· torts of its agents,· servants, ¢flee rs or employ'!es. · ·: __ · ' · · . 

; STATUTES ,CONSTRU~Illlnols Revised Statutes.,1961;_ Chapter 34, Para~ 
graph:-301.1 : __ l!Unols Revised St.:1-_~utes_ 1961; Chapter 121, Parag;a.I>h ~5-:20:1:9·, 

Hon.,Frank H. Masters; Jr;,,State's Attorney, Will County,- Joliet:, 
_ I have your com~unication of- November 4, 1961, wherein you 

state rudollows: - · ' - - -
: ' ''There: has' bee~ i~~timitted t~ nie for my opinion the;eon a propo~ed lease 
wherein the· 'Township of Monee Road District; County of_ Will,- State of.Illinois'; 
will lease from the County of Will, a parcel of land 100' by 302;87' owned. by: the 
County ani;l located in-)\.~onee Township, .. The proposed -lea!je: i~. for a period of 
ten _ years wi_th an option of. renewal' _for another ten -y,~r · period and: provides for 
a rental of $200.00 per'year.. _ . · .. _. _, . . -,:·,_; · · ·: " ' · ·· · 

·- '''The:propi>sed 1¢ase further contains the· following provisions':.. . ___ . 
· "That th_e Lessee inteijds _ to·_ construct, a building fen:: storage. of ·high'\vay 

equipment" and' supplies -and .for general office use; Said building shall _be co11-
structed _in· such a manner as to have a, useful life of approximately 30° years. 
Upon :termination· of· this lease :is. provided herein r:essor· shaff p,,m::hase -th!!· build­
ing of th~_ actual original c_ost_ thereof less atqued annual dep~eci:iti(}n ·calculated on 
the- basis of 30 years useful life of th_e building. __ _ , : _ . • . . .. · . - . 

-_ "Lessee shall save· lessor. harmless ·from any and. all claims, again_s~ · Le_ssor for 
injuries sustained by agents or employees. or business invitees of Less~ :-whicli: may 
occur· on., the premises herein leased: · : ·' . _ · : ; · · · , , 

•ii woulq appreciat~ receiving, your opinion- with · respect to· the· fqllowing 
questions:. , -, - , ·-. · 

. , ,, J.> f5oes th'e ·pra"posed use, _namely the co~~truction. of ·a buildingc fc;,r storage 
of 

0
highwar, ·equipment and supp)ies and for· general office use by the -Roa\! District 

/6r Townsh_ip;- co~stitute ·such a general public· use as will authorize . the leasing i.!f 
__ stich_Iand• by the. County?. .- . · ' . · - · --· · · · · -. -· . . , - · , .. · . 

-......-:- "2.' -Is the· proposed Lesse!! 'Township of, Monee_- Road District; ·county of 
Will, State of Illinois', a legal entity which can enter into such. a. lease -or must 
tht: lease be~ atithorize'd at the anriuaJ t~wn'. ·meeiing or a specia)'town meeting 
amf ·executed ori behalf of_ the township by 'its proper officers? '- . _ -·- _ · -

"3. Does· the County have authority' .to' ·enter into a lease· 'with option ·of 
renewal on the-same original terms?. -·;_· . .- · .. _ ,_: .· _ ·· . 
"_: •_~4: ;'Is. the provision above recited. to. the effyct that. the :Jess~ shall. save 

lessor 4armless. for any claims. that may. fie sus_tained by agents, employees or 
bi1siness_:invitfis of Jessee sufficient protection for a county or .should a bond be 
required' by"the Countyr' ·_. · -·_ ·._ ·., •.· - ·. · · .. , _ 

__ l:.'_ Pu~u~nt:_to Illinois' ~evised St~tute~· 1959, ghapter_ 34, Para: 
gr~ph 303; a c_ounty_ has the power: to lease. any real or personal' estate 
which it <>'YflS, A lease of county property to the road district highway 
commis·sioner for road district purposes \vould be for a public purpose 
and authorized by the statute. · · · · · · · 
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_ . 2. The r~ad districthighway commissioner is a quasi corp9ration 
and if a lease is conclu~<::d it ,should be with. tli~ highway commissioner 
~nd not withJhe to_wn~hip. Western Sand Co. v. Town of _Cornwall, 
2 Ill. 2d· 560. . . . , 

·There is no .. s~ific statute whichauthorizes tJ:ie _ro_ad d_istrict high­
\VilY, commissiorier to lease pro~rty. Howev<i, und¢r Illinois. Revised 
S,futut~ i959,'C_hap(ei; 12_l;Yaragraph 6-20L9, which:was not am~p~~d 
l>y _the Se\'.erity,-secorid Genera.l Asseml>ly, the high~ay comrjiii;siorter: _is 
authcfrized to take pc,ssession of and· keep under shelter ·when JJOt · in 
use alf machinery; eqiiip~ent and' other property belonging to .. the dis• 
trict wherever: the same, may.be.found._and not. allow the same _to·go 
toi waste:-!:/<· · <' •· ,. • .,,.. ; ----,. ; : ,, .• - · .,_. •• •-. --: 

· · . · In the case:ofEilii~re v~ l:ligh-ivay·Commissionei,: 346 Ill Bl; the 
Supreme Court in passing upon, the powers of a highway cominissiohet 
Saia;'.'l_ :; ': :'.,: ·.' :•:;, > .·,,· .-· . . ->~~r . ·_ ... . . . :' : '·: . , . 
'i , •• "A- highway cqmmissioner JS: a· statutory officer' 'and c:in exercise: dnlY,' 'shch 
powers as are conferred upon him by statute. (People v. Hedges, 289, ll!,'.'31.8; 
Ohio and Mississippi Railway Co. v .. People,. 123 id. 648; Townsend v. Gash,· 
267 id. 578). Yet· a legislative grant carries with it; by implication, the powers' 
necessary to make the gr11nt e~ecJ:iv~. P,e_ople v. Drainage Comrs, 14 3 Ill. 417; 
City of ·Chicago. v. Stratton; 162 'id:· 494; Townsend' v.-. Gash, supra). A _quasi­
public. 9orpor~tipn. ,has, the j_mplied pow:~r. to_.make. tlie 9~n tracts .necess;ny to_ enable 
it·_to exercise ·the· powers,. conferred·· ind· to- perform the· duties: enjoined upon 
'it J:,y _law;;-- (People v. Sprif% Leske Drainagl! and Leyee_· Distiict;-253, Ill'. '479);:'.' 

As th!;: ~oad district. ~igh~y;co~~iss_ip~~~- li;,ts. the. power t; kcep,,t~~ 
.ma.chinery arid .other· pro~rty _ _'q( th~ Ai?tri~tjinder jhelto/,: ·h~, '":'ould, 
under" the ·above holding of llie Supreme Court liave the_ i01eJieg,_poy,r~r 
to rent or ,ease property for such purposes: . · : : '.' '. · · ·. · · 
. ·- -_ In thi~ case_ the _·coi;irt. ih, relatiop t9.. expendihir~ made by: a _:high-: 
way;co_mmissfoner;Jteld.a~Jollciws:: . -:_ ,, .. ::":. : ... ·. ·, .> .,:/ 

-- .. -· -"A co.mmissioner of highways .is powe_rless to· incur an. indebtedness: in ·excess 
of the- money in: the treasury: or.- the·_tax~s- levied, to · discharge it.--·. (Commissioners 
of Highways v. Newell, 89 Ill: 587;'Brauns --v. Town of Peoria; 82 id:J I; Cozinty 
of Hardin.v. McFarlfm, 82 id. 138; Sullivan v. Commissioners df Highways, 114 
id. 262.') '' '' · · . · '. : · · -- · . .- , · - , . , 

'A ie~~e f<>r:a- io year. pe'rioJ: creates-'a._present incie~tedness': Pe<>ple 
ex rel: -Adamowski, v; Public: Building Commission of Chicago,' 1-l lll. 
:2d ·125:,, : -· . ·.' , - . · 

· Inasmuch.as the sta_tute dcks· not '(,>ipressly.authorize ·a road distric~ 
highway com1iiissioner to-lease property for·a 10 ybi:r,pedod, I am of 
the opinion that he can only lease or .rent property for the fiscal,'yea_r 
period for whicq. taxes have be~n levted::-,, - . . . _ _ · 
· : It. is a rule.of statutory c·onsti-uction that if_ there is any-doubt as 
to. t'3e:power of a governmental. body; the _doubt is resolved against the 
govemment and the power is denied. Osbpri:,. v. Village of Riv~r: For.est, 
21 _Ill.. 2d 246.. . . _ _ - . - . 
_ _I_ find_ no power which wo_uld ~utqQrize _a: road. qistrict -~ighway_ 

commissioner to.-·expeqd· distri.ct futjd,5 for th<:: constructic;m of .a building 
" . ' - ' -· . . .. .. . . . , ' . •, 
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g~ )~~~~~- ·p;b~rty a~ci -son~eqii~-~tly u~iie~: the)bieg~i~g-~1i ci co~-
str9cctipn, I coriclupe th~t .h~ d_<?,es not have·suc;~ power,.~ i, ; .· ,. : - . 
· 3. Under the general power 'of a county to le;ise propert}'. owned 

~Y. lt, :ife ~ount;y_ w.«:mld µ~v~_0e autho_rio/ t~ ~nter_ inro,_a~~s,~ witli 
~P,,t_Ic;>~•.ot,r~~f:va!.·f~\ th~ on~?al te~s<. _. ,·., . ·: .. ,, . .,:.,, .. ,: '. .. , 
, .. _,,}•;t· !1;i._.~on~~.~I!)~ ~th .. t?7/~11 )1ag1hty,of ~ ~oµnty,) d!r~ Y:oti,; 
att~~OJ! !~o, ~m1tJ:i~H~H~ IllmoIS -~~~~ta_tef ~~~t~-_I ?,6~:,, -~-~pp~eme_nf 
N.o,,q, Qhap.ter }t,r f~ragrapJ( ?9_1,.l,_wh1ch-prov1~~ m patt as __ fqll?~= 
• •~ ~ 1 ._,_ • • , • •• , • , ( , . .,··_,;,'- t * . , , · . , I • ; • } , I j • J ' . 1 , 

;; .. '.'.No _cp411ty_ s~all ];,e li_ab~e for. any, jnjuries. tf? .~\!.~ p~tson_ pr,. to the_ P;ropeity 
or fo( the._death· of any_' person Jeret9forc or h~eafter cau·sed··by or· resulting' frcim 
the negligence'.•of if(agents; I servants;•iofficers' oi' employees iri' the; operation :or 
maintenance of any property, equipment or facility under the jurisdiction; •con• 
trol 9r;cu~fody.~ipf th«e, ~~nty, ;~r .. ot;herw~~ occasion~_d·, ~y, the, ac~. pr i ~.duct of 

h ts ffi I . * . * *" s11c .. ,~ep,tsr,~erv~n,.,.io .. Jef-iior_e~.P,?YCe~.; .-.. ,·,· p(,:;.;i,:: ,,, ) ."" ,, .•. -'. 

In view ·ofthe''foregoing pro~ision,-it would appear that a co_unty 
wo.uld, not have JP requir~ .a. ~n,d. from .th_~_.Jo~sliip if il;)~e was 

c,°:~~lu~e~::,, .. ;,,:,;,·\:. _·_:,~ -:;~,. t'.!,,- :_ 
0

·./,;::·'.;;;,,t;'.:;·".;, .. )<_,:· · .. ,, 
r .. :.·:r·- ➔ 1:·1 :,, :~:::, •~:i/:'/. -i;J ·'· ,:.;_ . • :·.,= ~-, • 1•: · .... ·;fl.-=-: .. ,-.'; ;.::;i ~ ..,_.;-

~>-\:/} ;, :\,.~::1
,
1

'.'.:) :~"(~o:?!~~~oy~mbf )~~ ~9:~y\·.; _.:./.: ;\? '::_t_:<:1

; 

· ·oFFicmruµ.._aompat,biZ,t1r betwee,i,· Olfices: or·oO'llltl,t!/ · Comm111Bioner· lffld• (-1). 
Road District Clerk ancL,,(2) Village TreG1tUrer. The offices of County Commissioner 
and--(1), ·Road· District• Clerk· and" (2) Village. Trea.surer are. compatible• if the 
individual h11S-suffldent tlme·to faithfully' perform the'diltles.of all of said-'offlces. 

' ' . •. .- . . f- • -.. • ~ • . ( . 

Jlbn;. R~{phJ. Mos~~ State' f:Attbrney/Caln6uri' Caunry; Hctrdiii:<f 
'•~· .•· "t~ · .-~- .. ·. · • .. , ··, ,. · ~-.-, · ... ,1. •·1,·,·:- -~- ·• f'I · ·. ·~ , .. ·' 1 ·~ 

. :· 'X J:ia:v~ y~mri,con#~upi6t9on. 9£Nov~l?er ,u;· 196f,·w~eftjri ,ypu 
sf:ite'Jas''foliows;'' ·' •) '·::.·.,,::;)'•' ,·1::::.,./ :\:~\';,;\-~J;'.~:·;;:-·::~;:_·: 
, , ~; /l'ylr .. _\.Yi)J{am· ~~an,p~: Brussels'. Ulinois, . has .~<;:qµest:4 that, I ; ob_hlin from 
you an·opm1on·as to whether.or not lie may lavyfully_continue to hold (l) the 
Office of Treasurer of the Village of Brussels and' 1(2') tlie'•Officc of'Dist'rictlClerk 
and: Ex:Oflidi> -Treasurer of Road District #5, Calhoun County, Illinois;. after he 
ass_umes,· the duties of· .the, Office; of County· Commissioner of, Calhoun,.County, 

/.Illinois, (he,:having-"'been· elected·. to ,the-.Office of, County: Commissioner,. 9n 
Novernber.'-7;'196lf·., .. ,:,,.,,.-j·• :'..'.:;:,-_,··. :-;:.,. •-.~·:.,,-: ·:,:·.·:.;' ., 

- - /"I c:1n find no conflict between the Office of Village Treasurer and· the Office. 
Qf ., C?~nty Cp~ll}iss!ox:ier, but_-on . the ~th.er h~~~ it would , ;ippear th~~- µie_, ~ce 
of. C_ounfy Com_m1ss10ner- and the -Q~ce of· _D1s_tnct-·_Clerk anq· Ex-oflic10,,Treasurer 
of· Road District :#5' may· be ·incompatible since ( l),·the Board· of, County Com­
missioners by Section, 6-121 of Chapter- 121, Illinois Revised Statutes, have ~ 
given. power to. fill vacanci~ in Rood .District. ~c;es. i11 Counties 11ot, i!l Township 
Qrga~ization, ,and ( 2) the Board: of Coj.mty, Commissioners by :s~c~on_ 6-70,1 .1 of• 
Chapter l_2l 'of Illinois Revised Statutes ate required to advertise· and. lef con, 
·tracts for the' expenditure of motor fuel tax funds- for· Road Disfricts.'·'. ·" : 

. .l'.ro~ ,the general ,rules laid. ~ow~. in- People_ v .. Hairs;· i 45 i1f App. 
2~3~.- _it: _appear~ that' incompatibility . petween' '<?ffices· ·arises: w.~ere . the 
Coristitution, or a statute, specifically· prohibits· the occupant ·of either 
one of tlie offices from holding the other,' or where,- because cifthe duties 
of either offi_cc a.conflict in_ int~est: may arise,or where thr duties of 
¢itlier-· office· ate s·uch that the hold~r of one cannot, in every 'instance, 
properly an'd faithfully perform all the duties of the other. '. .. ' 
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. · When;, _a ·person: holding, one -office assumes ~nother, office. irlcom­
patible with _the ~rst, he thereby ipso facfo. yac~tes· the firs_t-;, J?eople-y.. 
Bott, 261 III. App.· 26L, . , .. ,, : ·, , : ,• :-- i ,,-: , .: 

. There does not appear to be any express constitutional or statutory 
provision which makes said o~ces 'incomP,atible. . · ' 

1?1~ du~es of a -Vi~Iage Treasui:er'as well aS'a District Road Clerk 
are. m1n1stenaI. .. · , · ,.. . ..... . : . · ,· ,· . . . i. , , , : _ ,, 1"· -, . 

. :,; : The fact tliat, the ,'County B~_rd fills J,acan~i~'. in, :Roa~;·Dis!=_rict 
offices and lets· contracts for the expenditure of motor fuel tax-. funds 
'for Road Districts·does 'not appear to ·create 'an:/cdnflict' in interest as 
~e. Ro~~tP.(~gict-9.Jer~!~ du~~~- ~r~ purelY,,m}9i~tcri~~--, T11~. ~ontra~ 
are let to the lowest bidder and are subject "to· the ·approval: ~f,the 
_County_~upetjntenden~ of High

1
ways. . " -~ ". 

,· For the ~a test expressiori'of our Suprcrti~( Court~oi{ the. q11estfon of 
·compatibility between offices, I direct your att~tion to tlie cas(r of the 
'feople·,v. Capuzi zo·nI. 'za::486.:' :::• · -· · ·· · •i ,' .•.- o --:. -·;ii' · . 

· • ~ ! f! ~ · . , ' • ; ., ·. ;, . ·; • 11 • r. ·. ,•· · • 1 ·, r: . ·. · ,, .• , •--i- • - ; ,·, i · "' , .... • 

, .... -, _ Tiie only: _reTT}ammg. q~¢sqon ;1s .whet'qer, th~, 1rid1yidual\voµ_ld: hav~ 
·sufficient time- to,,properly. a'rid faithfu1Iy;1perfc;ir111 .. t~·e;.dµtj~ <>£,all: of 
said·offices.i I,; .. ,,:.,, .. ,,·,,,·, .,·:, :, .. /• :_,·,,. :,,, ·,1.-.:i,·1, crrr):, ', ,; ;_. 

; . : ... · This is a question of. fact which y0ti: are1'in' a :'betters position -~to 
determine tliari"Ii ; :, ' : ":,·· . '' . , ... / ' ': '"''/r,: ·t: ;: ;-: ; !' ;;, 

J'; ·"L;fi::~i ·f•j' •n,,;f:' •' ~ "'._;!" ... l· lJ~;J ; .,·•:•'JJ , ;:~;. 

,i' '_·'. ::(No/140~November-16, 1961)-'T'·; /·::,:: :-.-:: 
·,~f'~}_~i(,\ <i ;, ·~·:,"i{,~ ~~,:!"·:.'. ·.-. ': .. ~·; .. ,;. ~-.. '.'..J..t; .• ~<•-•: ::c'{ .·_-. ._'; 

· TAXATION-Statutory Requ.,reme,r,t Jo:r ReJy,nd, ·ot. Pers-0-n,al Propert1r Taxes. 
In order to !obtain ·a· refund .of. personal' property taxes,.the, taxes: J!!USt_: be .pu.ld 
and .a formal,pl"\)t~st IT\a~e,:_• · ::•i. · , i ·,:; . ·;;, ,i:',· : ,:: . ,: . , ;'·· ,. .,,· .··: :;; ,. . 

.Hon>Wayne; R::,,Betther;: State's Attomey,. Ogle ;County~' Oregon:,'· 'f 
: -! .. , I:hav~·, your 1 coriim'iinica.tiori of :N'ovember,'9~-- i96lr;whereiri:-you 
state' as-follow1s:1•1 :: · ·. '.,-',.,, ..: .. ,, , . .''! -· : · :' : . .:'"_ ·, .1, <· , :· i ·.· :i·: 

"The County Judge'}ias askecJ'. me for a ruling ·on the .following question·:· _t 

"Does the language of Section 676, _of.Chapter 120 allow a· taxpayer to get 
a refund of Personal property taxes without. first paying under protest? 

"The language I refer: to·, is· the· following: 'Any1 ·person· desiring to co11test 
personal property taxes .because- of illegal tax. rates may, but shall not . be. required 
to, pay, the same under pro,test' ;u · · ' . · ·. . · . -· . < · .~:.- . · _ : : , . 
· .: · lri connection with. the:questiori presented; I 'dired::yo'ur attention 
to. the case of Cerztral Illi7!-pis Puqlic Service Cq., v .. ,Tfzompson; l 111. 
2d 468, where our Supreme Court construed Illinois Revised Statutes 
1959, Chapt!:!r-12O, P~ragraph 676 and helq. as follows: 

, , ·.. "Follo"".ing the ·opinion _jn _the,Orrington case,. the legisl~ture,_ ii! 1937, further 
amended the Revenue Act by adding thereto section '162a, whicn m_akes a formal 
protest and payment of all personal property ·taxes a condition precedent to the 

· recovery- of taxes paid· under protest;. provides for petition . and•. hearing, in the 
county court, and directs that the court 'shall pronounce judgment as: the right of 
tlie case may be, and if the · court finds for the petitioner, it shall- enter: judgment 
directing the Cou~ty Collector to. return· to the petitioner- all or a proper part of 
the personal property taxes paid _under protest.' (Laws of 1937, p. 1049.) It-is this 
section upon which. appellant's petition for refund is based: Ill; Rev: Stat· 1949, 
chap: 120, par. 676.'( · ., .. ,. · · 

,. 
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