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January 3, 1989

I - 89-002

GOVERNMENTAL ETHICS AND

CONFLICT OF INTEREST:

COMPATIBILITY:

The Offices of Township Trustee

and City Clerk of City Located within
the Township are Compatible

Honorable Michael P. Coghlan

" State’s Attorney, DeKalb County

133 West State Street
Sycamore, Illinois 60178

Dear Mr. Coghlan:

I have your letter of November 14, 1988, wherein you
inquire whether one person may 81multaneously hold the offices
of township trustee and city clerk of a city which is located
within the township. Because you have requested that I advise
you on an . informal basis, I shall respond accordingly.

Incompatibility between offices exists when the
constitution or a statute specifically prohibits the occupant
of either office from holding the other, or where the duties of
the two offices conflict so that the holder of one cannot in
every instance properly and faithfully perform all the duties
of the other. (People ex rel, Myers v. Haas (1908), 145 Ill.
App. 283, 286; see generally People ex rel. Teros v. Verbeck
(1987), 155 Ill. App. 3d 8l1.) There is no constitutional or
statutory provision prohibiting one person from simultaneously
serving as a township trustee and as the city clerk of a city
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located within the township. The issue devolves, therefore, to
whether the duties of either office are such that the holder of
one cannot, in every instance, properly and faithfully perform

“all of the duties of the other.

From an examination of the statutes and consideration
of the duties of the two offices, it appears that the office of
city clerk is ministerial in nature precluding the likelihood
of influence in discretionary city matters. (Ill. Rev. Stat.
1987, ch. 24, par. 3-10-7.) Even though a township may -act,
through its board of trustees, to contract or otherwise
associate with the city, the city clerk would ordinarily not be
under duty to vote or otherwise act in such matters. There-
fore, since the duties of the two offices would not conflict,
it appears that the offices of township trustee and city clerk-
in a city within the township are compatible.

This is not an official opinion of the Attorney
General. 1If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
.Chief, Opinions Division



WILLIAM J. ScOoTT
" ATTORNEY GENERAL
_ STATE OF ILLINOIS
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June 15, 1976

'FILE NO. NP-1108

COMPATIBILITY OF OPFICES:
Township Auditor and
County Board ‘Member

Honorable Edward P: Drolet
Staté's Attornéey
Kankakee County
Court House
Kankakee, Illinois 60901

Dear Mr. Drolet: - _

- This is r0 your letter in which you
. ésk whether the ofXid¢ £ Aoynship auditor and county board
member are A ,4m,:: ‘:_; .-ou'rgfet*to.my opinion Ho. s~877
(Mhrch 17, 1975, and opipiqn‘No.-s-lols
pboember 11, 1975. It is my opinion that
the officeae whhip auditor ahd county boafd member are
incompatible.

Incompatlbility between offices arisea where the

Congtitution, or a statute. specifically prohibits the- oceupant
of either of the offices from holding the other, or where

because of the éuties of either ofﬂice a conflict of intereét

gotf A M
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may a:tse,vor wbﬁré the duties o£ either office are such thaﬁ
the holder of one cannot in evexy inétanae{ prOperly and

| faithfully perfprm'all the‘&uties-of the other. '(Pgogle_ex
rel. Meyer v. anas. 145 111l. app. 283.) “

As explained in opinion No. 8-877, the county board
and.ﬁhe board of township auditors have authority to enter into
Acontsaéts'wtth each other to prﬁviae a particular service to
the people of the county and township. This power is the result
of the eumulative eéffect of section 10 of article VII of the
Illinots eonstitution of 1970, the Intergovermmental Cooperation
Act (Ill. Rév. Stat. 1975, ¢h. 127, pars. 74l et seq.) and thé
amendment of section 20 of article XIII of "AN ACT to revise
the law in relation. to township organization.” (Ill. Rev. Stat, . |
1975, ch. 139, par. 126.10, as amended by P.A. 78-1189 and
P.A. 79-458.) As stated in opinion No. 8-877, these statutes
allow a county and township to enter into a contract to provide .
services ‘with regard to the areas of public safety, environ-
mental protaction. publie transportation. health. recreation,
and social services for the poor and aged.

- In attempting to make deciaiens upon ccnttacts with

fégatd to any of the above areas, a person who i8 a member of
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 both thé'counﬁy board and the board of téwnship auditors c#nnot4
fairly represent the conflicting interests of the county and
township. Where the service is to be-éré@ided in accordance
with a contract enteréd'intd between the county'ana township,
the duél_oﬁficehoider is'reﬁreSenting,‘hnd attempting to |
negotiate a cdontract most édVahtageous to the Lntereai of ﬁo;h
éérties to the bargain. 8ince unaer;éection i of article XIIX
of "AN ACT to révise the law in rélation to township organiza-
tibn“ (f11. Rev. stat. 1975, ch. 139, par. 117) a township
supefviébr who simultaneously holas the.éffice of countf'board
member wouid'be faced with this dilemma, I concluded in opinion
No, S=877, that the éfficeé of township supervisor and county
board member wete incompatible. Pursuant to section 1 of article
XIII of "AN ACT to revise the law in relation to .‘tow:rshlp |
ofganizatibn" (f1l. Rev. Stat. 1975,‘ah. 139, par. 117) a
township aiditor (township trustee after the 1977 election)
like the téwnﬂhip éﬁpérViéo; is a voting member of thé board -
of auditors and particdipates in the decision—makiné progéSB'

in the exercise of the powers vested in Ehe board of township
auditors. It £0110ws from the foregoirng that the offiqés.of
township auditor and county board member are incompatible,

Subseguent to the issuance of opinion No. §-877,
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“AN ACT in relation to the simultaneous tenure of certain
. public offices” (Ill. Rev. Stat. 1975, ch. 102, pars. 4.10
et seg.) was enacted and it provides:

"§ 1. The General Assémbly finds and declares
‘that questions raised régarding the legality
of simultaneously holding the office of county
board member and township supervisor are un= -
warranted, that the Genieral Assembly viewed the
office of county board member and township
supervisor as compatible; and that to settle
the queéstion of legality and avoid confusion
among such counties and townships as may be
affedted by such ¢uestions it is lawful to
_hold the office of county board member
simultaneously with the office of township
supervisor in accordance with this Act.

§ 2. 1t is lawful for any county board
member who may bé elected in 1977 or before 1977
to the office of téwnship supervisor to hold
the office of gounty board membér and township::
supervisor simultanéoudly until the expiration
of his term of office as county board member;
thereafter it is unlawful for the same individual
to hold both such offices gimultanecusly.-

§ 3. All actions of such person, as town-
_ship supervisor after December 1, 1974, which .
are otherwise in accordance with law, are
hereby validated."
In responge to a que;tibn-prompted by this Act; I
issued opinion No.'S—IOLG on Decémber 11, 1975, in which 1
concluded thiat under the Act, an individual who is‘electéd to
the county board in November 1976, may hold that office simul-

taneously with thé office of township suparvisor should he be
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elected to the latter office in 1977. 'Your letter asks'Whethér
the above Act makes the offices of township'auditor and county
hoard member cqmpatible‘ The language of the Act is ciéar'

and unambiguous; it focuses only ﬁpon‘ﬁhe office of townéhip_

supervisor and makes no reference to the office of township

‘auditor. 1In Chicago,xéme Eor'Girlg v. Carr; 300 111. 478, at
' page 485, the Illinois Suﬁreme Court stated:

L ® * ®

% # * [Wlhere a law is plain and un-
ambiguous, whether it be expressed in general
or limited terms, the legislature should be
considered to have intended to mean what it
has plainly expressed, and c¢onsequently no
room is left for construction. It is not
allowable to inteérpret what hds no need of
interpretation, or, whén the words have a
definite and precise meaning, to go elsewhere
in search of conjecture ih order to restrict
or extend the meaning. ‘Statutes * # * ghould be
read and understood according to the natural
and mogt obvious import of the language, without
raesorting to subtle and forced construction for.
the purpose of either limiting or extending -
their operation.' (City of Beardstowh v. City
of Virginia, 76 Ill, 34.) * ¥ * © '

It would be impermissible to expand the language of the Act to
include the office of township auditor within its scope. I
therefore conclude that the offices of township auditor and

county board membér are incompatible, and that "AN'ACT in
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' relation to the simultaneous tenure of certain public offices"
(I11. Rev. Stat. 1975, ch. 102, par. 4.10 gg,éeg;) does not-
" make these offices compatible.

Very truly yours,

ATTORNEY  GENERAL



NEIL F. HARTIGAN
ATTORNEY GEN‘ERAL
STATE OF ILLINOIS
SPRINGFIELD
62706

March 7, 1989

I - 89-019%

COMPATIRILITY: .
County Board Member and
Township. Supervisor

- County Board Member and
Township Trustee

Township Trustee and School
Board Member

Honorable Vincent Moreth

State’s Attorney, Macoupin County
Macoupin County. Courthouse

Post Office Box 480

Carlinville, Illinois 62626

Dear Mr. Moreth'

I have your letter of February 22, 1989, wherein you
inquire whether the offices of (1) county board membeér and
member of the township board of trustees, (2) township
supervisor and.county board member, and (3) township trustee
and local school board member are incompatible. Because of the
nature of your question, I do not believe that an official
opinion of the Attorney General is necessary. I will,
therefore, comment informally upon your inquiry.

At common law, incompatibility of offices arises where
the constitution or a statute specifically prohibits the
occupant of one office from holding another or where the duties
of the two offices are such that the holder of one cannot, in
every instance, fully and faithfully dlschargn the duties of
the other. (People ex rel. Myers v. Haas (1908), 145 Ill. App.
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283, 286.) Because of the inability of a person holding both
offices to fairly represent the conflicting interests of both
the county and township, Attorney General Scott advised. in
opinion No. S-877, issued March 17, 1975, (1975 Ill. Att’y Gen.
Op. 37), that the offices of county board member and township
supervisor were incompatible and, in opinion No. NP-1108, (Ill.
Att'y Gen, Op. No. NP-1108, issued June 15, 1976), that the
offices of county board member and township auditor (trustee)
were incompatible. Since the issuance of those opinions,
however, the General Assembly has declared it to be lawful for
any person -to hold 31multaneously the offices of county board
member "‘and township supervisor and, in counties. of less than
100, 000. population, the offices of county board member and
townshlp trustee. (Ill. Rev. Stat. 1987, -ch. 102, par. 4.11.)
The offices of township trustee and county board member remain
incompatible in counties with a population of ‘100,000 or more.
See People ex rel. Fitzsimmons v. Swailes (1984), 101 Il11, 2d
458 (offices of county board member and township assessor
1ncompat1ble in countles of over 300,000 population).

Because there is no constitutional or statutory
provision prohibiting one person from simultaneously holding
the offices of township trustee and school board member, the
issue with respect to those offices devolves to whether the
duties of either office are such that the holder of one cannot,
in every instance, properly and faithfully perform all of the
duties of the other. : :

Section 13-16 of the Township Law of 1874 (Ill. Rev.
Stat. 1987, ch. 139, par. 126.6) provides in part as follows:

"To the extent that moneys in the general
fund of the township. have not been appropriated
for other purposes, the board of town trustees
may direct that distributions be made from that
fund as follows:

(1) either or both to school districts
maintaining grades 1 through 8 which are wholly
or partly located within the townshlp or to
governmental units, as defined in Section 1 of
the ‘Community Mental Health Act’, providing
mental health facilities and services; including
facilities and services for the mentally
retarded, under that Act within the township;

/
*x k% } "

(Emphasis added.)



Honorable Vincent Moreth - 3.

As a school board member, one has a duty to provide for the
revenue necessary to maintain the schools ‘in his or her
district. (I11. Rev. Stat. 1987, ch. 122, par. 10-20.3.) 1In
the instance of a school district which lies partly or wholly
within the township and which maintains grades 1 through 8, a
conflict could arise between a dual officerholder’s duty to
determine how.township funds should be spent to best serve the
needs of the township and his or her duty as a member of the
board of education to provide for the revenue necessary to
maintain the district’s schools. :

Accordingly, it appears that the offices of town
trustee or township supervisor and school board member of a
school district, which lies wholly or partly within the
township, ‘and which maintains grades 1 through 8, are’
incompatible. Our research has disclosed nothing, - however,
which would render the office of town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for township funds . under section
13-16 of the Township Law .of 1874. See Informal Opinion No.
I-88-003, issued February 16, 1988.

. _ This is not an official opinion of the Attorney
General. 1If we may be of further assistance, please advise.

Very-truiy yours,
MICHAEL J. LUKE

Senior Assistant Attorney General
Chief, Opinions Division



"Roranp W. BURRIS

ATTORNEY GENERAL
STATE OF ILLINOIS

s EID
February 4, 1992

I - 92-009

COMPATIBILITY OF OFFICES:
County Treasurer and.
Township Trustee

Honorable William R. Haine
State’s Attorney, Madison County
103 Purcell Street, 3rd Floor
Edwardsville, Illinois 62025

Dear Mr. Haine:

I have your letter wherein you inquire whether one

. person may simultaneously hold the. offices of county treasurer
and township trustee. Because of the nature of your lanIrY, I
do not believe that the issuance of an official opinion is
necessary. I will, however, comment informally upon the
question you have raised. -

The common law doctrine of incompatibility of offices
precludes simultaneous tenure in two offices where the constitu-
tion or a statute specifically prohibits the occupant of either
office from holding the other, or where the duties of the two
offices conflict so that the holder of one cannot, in every
instance, properly and faithfully perform all of the duties of
the other. (Rogers v. Village of Tinley Park (1983), 116 Ill.
App. 3d 437, 440-41; People ex rel. Myers v. Haas (1908), 145
Ill. App. 283, 286.) There is no constitutional or statutory
provision prohlbltlng one person from simultaneously serving as

500 South Second Street, Springfield, lllinois 62706 217-782-1090 + TDD 217-785-2771 + FAX217-782-7046
100 West Randolph Street, Chicago, lllinois 60601 ~312-814-3000 » TDD 312-814-3374 - FAX 312-814-3806
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A
.

a county treasurer and as a township trustee. Therefore, the
issue is whether the duties of either office are such that the
‘holder of one cannot fully and faithfully dlscharge all of the
duties of the other.

Townshlp trustees, as members of the governing board
of a township, exercise the corporate powers of the townshlp
(I11. Rev. Stat. 1989, ch. 139, pars. 117-126.28.) The prin-
cipal duties of the county treasurer are set forth in section
3-10005 of the Counties Code (Ill. Rev. Stat. 1989, ch. 34,
par. 3-10005) which provides, in pertinent part:

"x * * He shall receive and safely keep the
revenues and other public moneys of the county,
and all money and funds authorized by law to be
paid to him, and disburse the same pursuant to
law. * * *»¢ -

The dutieé of a county treasurer are not judicial or discretion-
ary, but are ministerial. Mitchell v. Short (1929), 251 Ill.
App. 357, 359. : s

In opinion No. 82-039(NP), issued November 10, 1982,
Attorney General Fahner concluded that the offices of county.
treasurer and park district commissioner were not 1ncompat1ble,
stating:

1] * % *x

. There is no relationship between the duties
of the county treasurer and the duties of a park .
district commissioner which would render the
offices incompatible. Although the county
treasurer does have a duty to pay over a share of
real property taxes to a park district (Ill. Rev.
stat. 1981, ch. 120, par. 761), the duty is
ministerial and would not involve any exercise of
discretion resulting in a confllct of duties or
lnterest.

N * % * : "

A similar analysis may be applied to the offices of
county treasurer and township trustee. The duty of the county
treasurer to disburse tax monies to the township is ministerial
(Ill. Rev. Stat. 1989, ch. 120, par. 761) and, as such, would
not involve any exercise of dlscretlon resultlng in a confllct
of duties or interests. There is, therefore, no relationship
between the duties of the county treasurer and the duties of a
township trustee which would render the offices incompatible.
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' Accordingly, because there are no conflicting duties,
it appears that one person may simultaneously hold the offices
of county treasurer and township trustee. '

: This is not an official opinion of the Attorney
General. I apologize for our delayed response to your inquiry.

'_Very truly yours,
MICHAEL J. LUKE ’

Senior Assistant Attorney General
Chief, Opinions Division



NEeEiL F. HARTIGAN
ATTORNEY GENERAL
STATE OF ILLINOIS
» SPRINGFIELD

62706

August 9, 1989

I - 89-043

COMPATIBILITY OF OFFICES:
Township Trustee and Fire
Protection District Trustee
or Village Trustee

Honorable Gordon Lustfeldt . .
State's Attorney, Iroquois County o . .
Iroquois County Courthouse ‘
Watseka, Illinois 60970

Dear Mr. Lustfeldtk

I have your letter wherein you inquire whether the
offices of village trustee and township trustee, and the
"offices of fire protection district trustee and township
trustee, are incompatible. Because of the nature of your
inquiry, I do not believe that an official opinion of the
Attorney General is required. I will, therefore, comment
informally upon the question you have raised.

As laid down in the case of People ex rel. Myers_v.
Haas (1908), 145 Ill. App. 283, the common law rule is that two
offices are incompatible where either the constitution or a
statute specifically prohibits the occupant of either office
from holding the other, or where, because of the duties of
either office, a conflict of interest may arise or the holder
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of one office cannot, in every instance, properly and
faithfully perform all of the duties of the other. Applying
this rule, Attorney General Scott advised in opinion No.
NP-962, issued September 24, 1975, that the offices of township
supervisor and.township auditor (now township trustee) were
incompatible with the office of city commissioner because of
the conflict of duties that could arise from the exercise of
the broad powers of the township board of trustees and the city
council to contract with each other for the provision of a wide
range of services to their residents. The dual officeholder
would not be able to represent both units of government fully
and fairly where, for example, a service is to be provided
pursuant to a contract between the city and the township.

Like the city council in the commission form of
government, the village board of trustees serves as the
corporate authorities for the village (Ill. Rev. Stat. 1987,
ch. 24, par. 1-1-2(2)). As such, the village board may
contract with any township in the county within which the
village is located to furnish police protection outside of the
village. (I11. Rev. Stat. 1987, ch. 24, par. 1l1-1-7,) The
village and the township within which the village lies also
have the power to contract with each other for the construction
of such public improvements as bridges, subways, elevated ways,
viaducts and roadway improvements. (I11. Rev. Stat. 1987, ch.
24, par. 11-85-1.) 1In addition, the village board may
authorize contracts to perform governmental services with’
townships (I1l1. Rev. Stat. 1987, ch. 127, pars. 745, 742) and
may exercise its powers jointly with townships and other units
of local government (Ill. Rev. Stat. 1987, ch. 24, par. 1l-1-5;
ch. 127, pars. 743, 742). The board of town trustees is
specifically authorized to enter into contracts with
municipalities for the establishment or maintenance of youth
service bureaus (Il1l1. Rev. Stat. 1987, ch. 139, par. 126.13)
and to contract with any other governmental entity for the
provision of a wide range of services, including public safety,
environmental prosecution, public transportation, health,
recreation, library and social services, to township residents
(111. Rev. Stat. 1987, ch. 139, par. 126.10). The town board
may also be authorized by the town electors to contract with
municipalities or the county for the provision of police
protection in areas of the township not located within the
incorporated area of a municipality having a regular police
department (Ill. Rev. Stat. 1987, ch. 139, par. 39.29) or in
unincorporated areas of the township (Ill. Rev. Stat. 1987, ch.
139, par. 39.30). Townships are also authorized to construct
or purchase and to operate waterworks and sewerage systems and
may extend and improve such systems to serve a municipality
which i1s located in the township and which does not own or
operate its own waterworks or sewerage system. (I1l. Rev.
Stat. 1987, ch. 139, pars. 160.32, 160.40.) A township that
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chooses to operate a waterworks 'system may contract with
municipalities for a supply of water for the township's
system. (Ill. Rev. Stat. 1987, ch. 135, par. 160.41.)

It appears, therefore, that the reasoning of opinion
No. NP-962 is also applicable to the offices of village trustee
and township trustee, and that these offices are incompatible.
I have enclosed a copy of opinion No. NP-962 for your reference.

In opinion No. UP-946, issued June 6, 1963, Attorney
General Clark advised that the offices of fire protection
district trustee and township auditor (township trustee) were
not incompatible. He found no constitutional or statutory
provision declaring the offices to be incompatible, and
examination of pertinent statutory provisions revealed no
conflict of interest between the duties of these offices. The
reasoning of that opinion still~appears to be valid.
Consequently, it appears that one person would not be prohib-
ited from simultaneously holding the offices of fire protection
dlstrlct trustee and township trustee.

This is not an official opinion of the Attofney
General. If we may be of further assistance, please advise.

-Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
“Chief, Opinions D1v1s1on

Enclosure
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STATE OF ILLINOIS

. December 10, 1996
Jim Ryan -

ATTORNEY GENERAL

I - 96-052

COMPATIBILITY OF OFFICES:
Library District Trustee/
Township Trustee

Honorable Jack O'Connor °

State Representative - 35th District
2123-0 Stratton Building
Springfield, Illinois 62706

Dear Representative O’Connor:

I have your letter wherein you inquire whether an
elected library district trustee may simultaneously serve as a
township trustee. Because of the nature of your inquiry, I do
not believe that the issuance of an official opinion is '
necessary. I will, however, comment informally upon the question
you have raised.

- The doctrine of incompatibility of offices is
applicable where the constitution or a statute specifically
prohibits the occupant of one office from holding another, or
where the duties of the two offices are such that the holder of
- one cannot, in every instance, fully and faithfully discharge the
duties of the other. (People ex rel. Myers v. Haas (1908),;, 145
I11. App. 283, 286.) There are no constitutional or statutory .
provisions which expressly prohibit one person from holding. the
two offices in question simultaneously. Therefore, it is
necessary to examine the duties, functions and powers of the two
offices to determine whether a conflict of duties could arise.

Section 30-55.40 of the Illinois Public Library
District Act of 1991 (75 ILCS 16/30-55.40 (West 1994)) provides,
in pertinent part: ‘ .

500 South Second Street, Springfield, Illinois 62706 (217) 782-1090 * TTY: (217) 785-2771 * FAX: (217) 782-7046
-100 West Randolph Street. Chicago, Illinois 60601 (312) 814-3000 « TTY: (312) 814-3374 + FAX: (312) 814-3806
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“The [library] board may contract with
any public or private corporation or entity
for the purpose of providing or receiving
library service or of performing other acts.
necessary and proper to carry out the
responsibilities, the intent, and the
provisions of this Act. this contractual
power includes, but is not limited to, (i)
participating in interstate library compacts
and library systems, (ii) contracting to
supply library services, and (iii) spending
any federal or State funds made available to
any county, municipality, or township or to

the State of Illinois for library purposes.
x % %N

Similarly, townships may expend funds to operate and maintain
libraries for the residents of the township, and are -expressly
authorized to contract with other governmental entities to
provide library services. (60 ILCS 1/85-13(a) (1) (F) (West 1994)).

The likelihood of a library district and a township
contracting for the provision or receipt of library services is
not remote. A library district trustee, in implementing the
powers granted to the board under the Illinois Public Library
District Act of 1991 (75 ILCS 16/1-1 et seg. (West 1994)), is
under a duty to protect and represent the best interests of the
library district. (75 ILCS 16/30-55 et seqg. (West 1994).) A
township trustee is also under a duty to represent and protect
the interests of the township which he or she serves. It has
previously been stated that one person cannot adequately
represent the interests of two governmental units when those

units contract with one another. (Ill. Att’y Gen. Op. No. 91-
023; Ill. Att’'y Gen. Op. No. 85-019; 1976 Ill. Att'y Gen Op. 116;
1975 Ill. Att'y Gen. Op. 37.) . Because of the potential conflicts

of duties which arise when one governmental unit contracts with
another, an individual who served simultaneously as both a .
library district trustee and township trustee would not be able
to represent the interests of both entities adequately, fully and
faithfully. Therefore, it appears that the two offices are
incompatible, and one person may not hold both offices
simultaneously.
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_ This is not an official opinion of the Attorney
General. If we can be of further assistance in this matter,
please advise. , : ' :

Sincerely,

Michael J. ke
Senior Assistant Attorney General
Bureau Chief, Opinions

MJL:SZ:dn



NeiL F. HARTIGAN
TATTORNEY GENERAL
STATE OF ILLINOIS
SPRINGFIELD
62706

May 29, 1990

I - 90-018

GOVERNMENTAL ETHICGCS AND .

CONFLICT OF INTEREST: g N
. Township Trustee Employed

" By Road District

Honorable John Knight
State’s Attorney, Bond County
" Bond County Courthouse
Greenville, Illinois 62246

" Dear Mr. Knight: .

I have your letter wherein you inquire whether a
member of a township board of trustees may simultaneously serve
as a part-time, paid employee of the township road district.

- In addition, you ask whether any existing conflict may be reme-
died by the particular trustee declining to vote on any action
that directly impacts upon the road district. Because of the
nature of your inquiry, I do not believe that the issuance of -
an official opinion is necessary. I will, however, comment in-
- formally upon the questlons you have ralsed

Section 3 of "AN ACT to prevent fraudulent and corrupt
practices in the making or accepting of official appointments
and contracts by public officers" (hereinafter referred to as
the Corrupt Practices Act) (Ill. Rev. Stat. 1987, ch. 102, par.
3) provides, in pertinent part: : : '
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"(a) No person holding any office, either
by election or appointment under the laws or con-
stitution of this state, may be in any manner in-
terested, either directly or indirectly, in his
own name or in the name of any other person, asso-.
ciation, trust or corporation, in any contract or
the performance of any work in the making or let-
ting of which such officer may be called upon to
act or vote. * * % '

* % % ' "

: Section 6-501 of the Illinois Highway Code (herein-
after referred to as "the Code") (I11l. Rev. Stat. 1987, ch.
121, par. 6-501) requires approval by the township board of
trustees of any levy or appropriation by a road district
composed of a‘'single township. Under these circumstances, the
township trustee in question would be required to vote upon the
appropriation of funds from which his or her compensation as an
employee of the road district would be paid. This appears to
be the kind of pecuniary interest which section 3 of the
_Corrupt Practices Act is intended to prohibit. (Rogers v.
Village of Tinley Park (1983), 116 Ill. App. 34 437, 445.) It
would appear, therefore that a township trustee may not ordinar-
ily be employed as a paid, part-time general laborer by the
road district for the township which he or she serves.

I note, however, that subsections 3(b) and 3(c) of the
Corrupt Practices Act do permit a member of the governing body
of a public entity to furnish services or labor if certain pro-
‘cedures, including disclosure of the pecuniary interest and ab-
" stention from voting on the award of the contract, are complied
with, and the amount of the contract does not exceed the limits
set therein. 1In this case, the only action which the trustee
would take upon the contract would be the approval of the high-
way commissioner’s appropriation and budget. Consequently, if
the trustee in question abstains from voting upon the. budget
and appropriation, and the other criteria of the applicable ex-
ception are met, it appears that there would be no violation of

. section 3.

In response to the second portion of your inquiry, sec-
tion 3 of the Corrupt Practices Act is applicable to any con-
tract upon which such officer may be called upon to vote. It
would appear, therefore, that abstention from voting does not
absolve the officer from any conflict, except to the extent per-
mitted under subsections (b) and (c) thereof. 1976 Ill. Att'y
Gen. Op. 57.
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This is not an official opinion of the Attorney
General. If we may be of further assistance, pléase advise:.

Very truly yours,

. MICHAEL J. LUKE . ‘
Senior Assistant Attorney General

Chief, Opinions Division '
. —
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I - 89-019

COMPATIRILITY:
County Board Member and
Township. Supervisor

- County Board Member and
Township Trustee

Township Trustee and School
Board Member

Honorable Vincent Moreth

State’s Attorney, Macoupin County
Macoupin County. Courthouse

Post Office Box 480

Carlinville, Illinois 62626

Dear Mr. Moreth:

I have your letter of February 22, 1989, wherein you
inquire whether the offices of (1) county board member and
member of the township board of trustees, (2) township
supervisor and.county board member, and (3) township trustee
and local school board member are incompatible. Because of the
nature of your 'question, I do not believe that an official
opinion of the Attorney General is necessary. I will,
therefore, comment. informally upon your inquiry.

At- common law, incompatibility of offices arises where
the constitution or a statute specifically prohibits the
occupant of one office from holding another or where the duties
of the two offices are such that the holder of one cannot, in
every instance, fully and faithfully discharge the duties of
the other. (People ex rel. Myers v. Haas (1908), 145 I11l. App.
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283, 286.) Because of the inability of a person holding both
offices to fairly represent the conflicting interests of both
the county and township, Attorney General Scott advised. in
opinion No. S-877, issued March 17, 1975, (1975 Ill. Att’y Gen.
-Op. 37), that the offices of county board member and township
superv1sor were incompatible and, in opinion No. NP-1108, (Ill.
Att’y Gen, Op. No. NP-1108, issued June 15, 1976), that the
offices of county board member and township auditor (trustee)
were incompatible. Since the issuance of those opinions,
however, the General Assembly has declared it to be lawful for
any person to hold 31multaneously the offices of county board
member "and township supervisor and, in counties. of less than
100,000 populatlon, the offices of county board member and
township trustee. (Ill. Rev. Stat. 1987, .ch. 102, par. 4.11.)
The offices of township trustee and county board member remain
incompatible in counties with a population of 100,000 or more.
See People ex rel. Fitzsimmons v. Swailes (1984), 101 111. 2d
458 (offices of county board member and township assessor
1ncompat1ble in countles of over 300,000 population).

Because there is no constitutional or statutory
provision prohibiting one person from simultaneously holding
the offices of township trustee and school board member, the
issue with respect to those offices devolves to whether the
duties of either office are such that the holder of one cannot,
in every instance, properly and faithfully perform all of the
duties of the other. :

Section 13-16 of the Township Law of 1874 (Ill. Rev.
Stat. 1987, ch. 139, par. 126.6) provides in part as follows:

"To the extent that moneys in the general
fund of the township have not been appropriated
for other purposes, the board of town trustees
may direct that distributions be made from that
fund as follows:

(1) either or both to school districts
maintaining grades 1 through 8 which are wholly
or partly located within the townshlp or to
governmental units, as defined in Section 1 of
the ‘Community Mental Health Act’, providing
mental health facilities and services, 1nclud1ng
facilities and services for the mentally
retarded, under that Act within the township;

/
*x x % g "

(Emphasis added.)
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.As a school board member, one has a duty to provide for the
revenue necessary to maintain the schools ‘in his or her _
district. (I11. Rev. Stat. 1987, ch. 122, par. 10-20.3.) 1In
the instance of a school district which lieés partly or wholly
within the townshlp and which maintains grades 1 through 8, a.
conflict could arise between a dual officerholder’s duty to
determine how township .funds should be spent to best serve the
needs of the township and his or her duty as a member of the.
board of education to provide for the revenue necessary to
maintain the district’s schools

Accordingly, it appears that the offices of town
trustee or township supervisor and school board member of a
school district, which lies wholly or partly within the
township, and which maintains grades 1 through 8, are
incompatible. Our research has disclosed nothing, however,
which would render the office of town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for township funds under section
13-16 of the Township Law of 1874. See Informal Opinion No.
I-88-003, issued February 16, 1988. . :

ThlS is not an official opinion of the At torney

General. If .we may be of further assistance, please advise.
Very~truly yours,
MICHAEL J. LUKE

Senior Assistant Attorney General
Chief, Opinions Division
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COMPATIBILITY OF OFFICES:

The Offices of Town Trustee and
School Board Member

Honorable Dennis Schumacher
State's Attorney, Ogle. County
County Court House

. Oregon, Illinois 61061-0395

‘Dear Mr. Schumachér:

.1 have your letter wherein you inquire whether the
offices of town trustee and school board member are
compatible. Due to the nature of your question, I do not
believe that an official opinion of the Attorney General is
necessary. I will, however, comment informally upon.the issue
you have posed. : '

Incompatibility between offices exists where the
constitution or a statute specifically prohibits ‘the occupant
of either office from holding the other, or where the duties of
the two.offices conflict so that the holder of one cannot in
every instance properly and faithfully perform-all the duties
of the other. (People ex rel. Myers v. Haas (1908), 145 Ill.
App. 283, 286; see generally People ex rel. Teros v. Verbeck .
(1987), '155'111. App. 3d 8l.) There is no constitutional or
statutory provision prohibiting one person from simultaneously
serving as a town trustee or township supervisor, who pursuant
to statute is a member of the town board of trustees (Ill. Rev.
Srat. 1985, ch. 139, par. 117), and as a member of a board of
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educat1on. The issue devolves, therefore, to whether the
duties of ‘either office are such that the holder of one cannot,
in every instance, properly and faithfully perform all of the
duties of the other.

_ Section 13-16 of the Township Law of 1874 (Ill. Rev.
Stat. 1985, ch. 139, par. 126.6) provides in part as follows:

"To the extent that moneys in the general
fund of the township have not been appropriated
for other purposes, the board of town trustees

may direct that distributions be made from that .
.fund as follows:

(L) either or both to school districts .
maintaining grades 1 through 8 which are wholly
or partly located within the cownShip or to
governmental units, as defined in Section 1l of
the* 'Community Mental Health Act', providing:
mental health facilities and services, including
facilities and services for the mentally re-
tarded, under that Act within the township;

x % % ’ "

(Emphasis added.) ) o o

As a school board member, one has a duty to provide for the.
revenue necessary to maintain the schools .in his or her
district. ' (Ill. Rev. Stat. 1985, ch. 122, par. 10-20-3.) In
the instance of a school district which lies partly or wholly
within the township and which maintains grades 1 through 8, a
confict could arise between a dual officerholder's duty to
determine how township funds should be spent to best serve the
needs of the township and his or her duty as a member of the
board of education to provide for the revenue necessary to’
maintain the district"s schools.

Accordingly, it appears that the offices of town
trustee or township supervisor and school board member of a
school district, which lies wholly or partly within the
township, and which maintains grades 1 through 8, are
incompatible. Our research has disclosed nothing, however,
which would render the office. of town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for townshlp funds under sectlon
13-16 of the Township Law of 1874~
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This is not an official opinion of the Attofney
General. If I can be of further service, please advise.

"Very truly yours,

SHAWN W.. DENNEY
.Solicitor General
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COMPATIBILITY OF OFFICES:
Township Assessor and
Township Trustee

The Honorable Scott Brinkmeier
State's Attorney, Carroll County
~ Carroll County Courthouse

Post Office Box 209

Mt. Carroll, Illinois 61053

" Dear Mr. Brinkmeier:

I have your letter inquiring whether one person may simultaneously hold the
offices of township assessor and township trustee of the same township. For the reasons
discussed below, in these circumstances the offices of township assessor and township trustee are
incompatible. Consequently, one person may not hold both offices simultaneously. -

BACKGROUND

The common law doctrine of incompatibility of offices precludes simultaneous -
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of
either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office.
People ex rel. Fitzsimmons v. Swailes, 101 111. 2d 458, 465 (1984); People ex rel. Smith v.
Brown, 356 I11. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 Iil. App. 283, 286
~ - (1908). There is no constitutional or statutory provision that expressly prohibits one person from
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simultaneous]y serving as an elected iownship assessor and a trustee of the same township.' The
issue, therefore, is whether the duties of either office are such that the holder of one cannot, in
every instance, fully and faithfully discharge all of the duties of the other

-‘ANALYSIS

Powers and Duties of Township Assessor

The office of townshlp assessor is created by the Township Codé (60 ILCS' 1/50-
5, 77-5 (West 2010)), which provides for the election of an assessor for a term of four years. The
.duties of the office, however, are governed by the provisions of the Property Tax Code (35 ILCS
200/1-1 et seq. (West 2010)). The principal duty of a township assessor is to determine as nearly
as is practicable the value of each property listed for taxation in the township as of January 1 of
the year of valuation. 35 ILCS 200/9 155 (West 2010).

Powers and Duties of Township Trustee

Township trustees, as members of the governing board of a township, exercise a
number of corporate powers on behalf of the township. See 60 ILCS 1/85-10 et seq. (West 2011
Supp.). Of particular concern to this analysis, the board of township trustees levies taxes on the
taxable property in the township to.defray the general township charges (60 ILCS 1/80-40 (West
2010)).

Conflict of Duties

Under section 15-60 of the Property Tax Code (35 ILCS 200/15-60 (West 2010)),
the public buildings of a township and the grounds on which they are located, as well as property
owned by a township and operated as senior citizen housing, are generally exempt from taxation.

'Section 2a of the Public Officer Prohibited Activities Act (50 ILCS 105/2a (West 2010)) limits
those offices to which'a township trustee may be appainted and provides, in part:

No township supervisor or trustee, during the term of office for which he or she
is elected, may accept, be appointed to, or hold any office by the appointment of
the board of township trustees unless he or she first resigns from the office of
superv150r or trustee or unless the appomlmcm is specifically authorized by law.

: Townshlp assessors are generally elected See 35 1LCS 200/2-5, 2-45 (West 2010). However, if
no candidate for the office of township assessor meets the statutory qualifications, the township board of trustees
may appoint a township assessor. See 35 ILCS 200/2-45(e) (West 2010). Similarly, if an assessor's office becomes
vacant, the township board of trustees is authorized to fill the vacancy. See 35 ILCS 200/2-60(a) (West 2010). In
such circumstances, section 2a of the Public Officer Prohibited Activities Act would prohibit one person from -

_ holding both offices simultaneously. Nothing in the information we have been provided indicates that the township
assessor who underlies your inquiry was appomted to office, rather than elected.
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Further, all property owned by a taxing district, a term which includes townships,’ that is being
held for future expansion or development is generally exempt from taxation. 35 ILCS 200/15-60
(West 2010). There are circumstances, however, in which township property may be taxed. For
example, pursuant to subsection 30-50(c) of the Township Code (60 ILCS 1/30-50(c) (West 2011
Supp.)), if the township electors determine to lease township property (see 60 ILCS 1/30-50(a)
(West 2011 Supp.)), then those portions of the improvements devoted to private use are fully
taxable. See also 35 ILCS 200/15-60 (West 2010).

In opinion No. 93-008, issued March 19, 1993, Attorney General Burris addressed
the analogous question of whether the offices of multi-township assessor and village trustee are
incompatible. In reaching his conclusion that the offices are incompatible and that one person
may not hold both offices smultaneously, Attorney General Bums stated:

Property of a village which is not exempted by the foregoing
provisions [35 ILCS 205/19.6, 19.8, 19.9, 19.9a (West 1992), now
codified at 35 ILCS 200/15-60, 15-70, 15-75, 15-80, 15-160]
would be subject to taxation. If a multi-township assessor also
served as a trustee of a village within an assessed township, he or
she would be in the untenable position of determining whether
village property was subject to taxation, and of assessing taxable
property which belonged to the village. Under these
circumstances, it must be concluded that one person could not, in
every instance, properly and faithfully perform all of the duties of
each office. Ill. Att'y Gen. Op. No. 93-008 at 3-4.

The same analysis.is applicable to the offices of township assessor and township trustee. If the
township assessor also served as a trustee of the township which he or she is charged with
assessing, then the dual officeholder could be placed in the untenable position of being required
to determine taxability and assess the value of property belonging to the township, while also
being obligated to levy taxes on the property and to allocate township funds to pay its share of

. the taxes, the amount of which is directly dcrived from thc assessment. .

. *The term "taxing district" is defined in the Property Tax Code as "'[a]ny unit of local government,
school district or community college district with the power to levy taxes." 35 ILCS 200/1-150 (West 2010).
However, the term "unit of local government" is not defined in the Property Tax Code. Accordingly, it must be
ascribed the meaning established for it in the Illinois Constitution of 1970. 5 ILCS 70/1.28 (West 2010); see also
. Du Page Aviation Corp., Flight Services, Inc. v. Du Page Airport Authority, 229 111. App. 3d 793, 802 (1992),
appeal denied, 146 111. 2d 625 (1992). Under the Constitution, "units of local government" include, among other
things, townships. IIL. Const. 1970, art. VI, §1. As noted previously, townships possess the authority to Ievy taxes
for general corporate purposes 60 ILCS 1/80-40 (West 2010).
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‘ Similarly, under section 16-25 of the Property Tax Code (35 ILCS 200/16-25

(West 2010)), "[a]ny taxing body that has an interest in an assessment made by any local
assessment officer’™ * * * may have the assessment reviewed by the board of review by" filing a
written complaint with the board as specified by statute. Section 16-25 authorizes the board of
township trustees to file a complaint requesting the review of the township assessor's assessment
of the township's property. A township assessor who also served as a township trustee would be
required to review and challenge the validity of his or her own assessment in order to support the
filing of a complaint.

A township assessor and a township trustec are both obligated to carry out their
duties as such with undivided loyalty. See 35 ILCS 200/4-30 (West 2010); 60 ILCS 1/55-10
(West 2010); I11. Const. 1970, art. XIII, §3. Given the potentially conflicting duties referenced -
. above, one person could not, in every instance, properly and faithfully discharge all of the duties
of each office. See generally 1979 Ill. Att'y Gen. Op. 121 (concluding that the offices of
township trustee and county board of review membcr are incompatible because a board of review
member would have to review an assessment of which he, as a township trustee, complained).
Therefore, the offices are incompatible.

CONCLUSION

Because of potential conflicts in duties, one person could not properly, fully, and
faithfully perform his or her duties as both a township assessor and township trustee of the same
township. Consequently, the offices are mcompatlble and a township assessor may not serve
simultaneously as a townshlp trustee.

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise.

LYNN E. PATTON _
Senior Assistant Attorney General
Chief, Public Access and Opinions Division

LEP:ERV.cj

3As used in the Property Tax Code (35 ILCS 200/1-1 et seq. (West 2010)), the term "local

t . assessment officer” includes township assessors and multi- to“ nship assessors. 35.1LCS 200/ 1-85 (West 2010).
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. June 21, 1995
Jim Ryan
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I - 95-021

GOVERNMENTAL ETHICS AND
CONFLICT OF INTEREST:
Member of Township Board
as Cemetery Trustee

Mr. A. L. Zimmer

General Counsel

State Board of Electlons
1020 South Spring

Post Office Box 4187
Springfield, Illinois 62708

Honorable Ted J. Hamer
State’s Attorney, Henry County
100 South Main Street
Cambridge, Illinois 61238

Gentlemen:

I have your letters wherein you inquire, respectively,
whether a township supervisor or a township trustee may simulta-
neously serve as a townshlp cemetery trustee. Because of the
nature of your inquiries, I do not believe that the issuance of
an official opinion is necessary. I will, however, comment
informally upon the questions you have raised.

‘Offices are deemed to be incompatible when a statute .or
the constitution prohibits the holder of one office from holding
the other, or where the duties of either office are such that the
holder of the one office cannot fully and faithfully perform all
of the duties of the other office. (People ex rel. Myers v. Haas
(1908), 145 Ill. App. 283.) ' One person may not hold two incom-
patlble offlces simultaneously.
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Section 2a of the Public Officer Prohibited Activities
Act (50 ILCS 105/2a (West 1992)) provides:

"Township supervisors and trustees. No
township supervisor or trustee, during the
term of office for which he or she is elect-
ed, may accept, be appointed to, or hold any
office by the appointment of the board of
township trustees unless he or she first
resigns from the office of supervisor or
trustee or unless the appointment is specifi-
cally authorized by law. A supervisor or
trustee may, however, serve as a volunteer
fireman and receive compensation for that
service. Any appointment in violation of
this Section is wvoid." ‘

There are various statutory provisions relating to the
appointment of township cemetery trustees, which provide alterna-
tive methods for their selection. However, the information which
you have provided indicates that the cemetery trustees in ques-
tion were, in each case, appointed by the township board of
trustees.

Section 1 of the Public Graveyards Act (50 ILCS 610/1
(West 1992)) provides for the appointment of three cemetery
trustees by the township board of trustees. - Such trustees serve
staggered six year terms, with one trustee being appointed in '
each odd numbered year. Section 1c of the Publi¢c Graveyards Act
(50 ILCS 610/1c (West 1993 Supp.)) authorizes the cemetery’
trustees, after referendum approval, to levy a tax for cemetery
purposes. ‘

Because trustees appointed pursuant to the Public
Graveyards Act are appointed by the township board of trustees,
section 2a of the Public Officer Prohibited Activities Act will
clearly apply to the appointment of a supervisor or township
trustee to the cemetery board. Section 2a provides that neither
the township supervisor nor a township trustee may accept such an
appointment without first resigning from his office. . Therefore,
in these circumstances, the offices of township cemetery trustee
and either township supervisor or township trustee are rendered
incompatible by statute, and an appointment made in violation of
the section would be void.

Sectioh 2a of the Public Officer Prohibited Activities
Act does not, however, address circumstances in which a person



.

Mr. A. L. Zimmer
Honorable Ted J. Hamer - 3.

serving as a cemetery trustee is subsequently elected or appoint-
ed to the township board. 1In those circumstances, unless the
duties of the two offices conflict, it may be possible for one
person to hold both offices until the end of his or her term as
cemetery trustee.

Cemetery trustees are responsible for levying a tax and
for receiving and administering funds for the construction, care’
and maintenance of cemeteries owned by the township. The fidu-
ciary duty of the cemetery trustees, like that of the township
board of trustees, is to the people of the township, not to any
other entity. Nonetheless, the cemetery board is independent of

‘the township board and does not operate as a subordinate body.

The township board does not approve the budget of the cemetery
board, and the funds managed by the cemetery board are generally
derived from .separate sources. Therefore, it appears that the
duties of cemetery trustee and township trustee are not necessar-
ily antagonistic, and will not render the two offices incompati-
ble, except when the cemetery trustee is appointed by the town-

ship board of which he is a member.

This analysis is limited to instances in which cemetery
trustees are appointed by the township board. In townships in
which cemetery trustees are otherwise . selected a different
conclu51on may appertain.

This is not .an official opinion of the Attorney Gener-
al. If we may be of further assistance, please advise.

Sincerely,

MICHAEL J. LUKE
.Senior Assistant Attorney General
Acting Chief, Opinions Bureau

MJIL:KJS:cj
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cETED
March 5, 1992

I1-92-017

TOWNSHIPS:

Resignation of Township
Trustee to Become '
Township Clerk

-

-Honorable Larry S. Vandersnick
State's Attorney, Henry County
100 South Main Street -
Cambridge, Illinois 61238

Dear Mr. Vandersnick:

I have your letter wherein you inquire whether a
township trustee may resign from office in order to accept an
appointment as township clerk. Because of the nature of your
inquiry, I do not believe that the issuance of an official
opinion is necessary. I will, however, comment informally upon
the question you have raised. : :

Section 2a of the Public Officer Prohibited Activities
Act (Ill. Rev. Stat. 1989, ch. 102, par. 2a) provided, prior to
January 1, 1992:

"No township supervisor or trustee, during
the term of office for which he was elected, may
accept, be appointed to or hold any office by ‘the
appointment of the board of township trustees
unless such appointment is specifically

500 South Second Street, Springfield, Hllinois 62706 217-782-1090 » TDD 21 7-785-2771 « FAX 217-782-7046
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authorized by law. However, the supervisor or
trustee may serve as a volunteer fireman and
receive compensation for such service. Any
appointment in violation of this Section is
void." (Emphasis added.) ' ‘

Under the language quoted. above, a township trustee
was prohibited from accepting, during his or her term of
office, an appointment made by the board of township trustees,
unless specifically authorized to hold the second office by
law. Although the phrase "term of office" is not defined in
the Act, a statutory term which is not defined must be given
its ordinary and popularly understood meaning. (Williams v,
The Illinois-State Scholarship Commission (1990), 139 Ill. 2d
24, 50.) It is well established in Illinois that the phrase
"term of office" refers to the fixed period of time designated
by the constitution or by statute during which an office may be
held by an individual, rather than the period of time during
which such office is actually held. People ex rel. Sullivan v.
Powell (1966), 35 Ill. 2d 19, 22; People ex rel. Holdom v,

- Switzer (1917), 280 I1l. 436, 444-445; 1975 Ill. Att'y Gen. Op.
89, 90.

Based upon the foregoing, it appears that a township
trustee was, prior to January 1, 1992, prohibited from
accepting an appointment made by the board of township trustees
during for the four year period in which he or she was entitled
serve as township trustee (see Il1l. Rev. Stat. 1989, ch. 46,
par. 2A-33), if the authority to make the appointment to the
second office was vested in the board of township trustees.
Therefore, a resignation from the office of township trustee
did not terminate the term of office for which the trustee had
been elected, but rather terminated only the term of the person
holding the office. Consequently, an individual could not
lawfully resign from the office of township trustee to accept
an appointment as township clerk.

Public Act 87-350, effective January 1, 1992, however,
amended section 2a of the Public Officers Prohibited Activities
Act to provide: '

"Township supervisors and trustees. No
township supervisor or trustee, during the term
of office for which he or she is elected, may
accept; be appointed to, or hold any office by
the appointment of the board of township trustees
unless he or she first resigns from the office of
supervisor or trustee or unless the appointment
is specifically authorized by law. A supervisor
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or trustee may, however, serve as a volunteer
fireman and receive compensation for that
service. Any appointment in violation of this
Section is void." (Emphasis added.)

Under the plain language of Section 2a, as amended, a
township supervisor or trustee may now be appointed to another.
office by the board of township trustees if he or she first
resigns from his or her respective position.

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise.

- Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Division
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August 9, 1989

I - 89-043

. COMPATIBILITY OF OFFICES:
Township Trustee and Fire
Protection District Trustee
or Village Trustee

Honorable Gordon Lustfeldt
State's Attorney, Iroquois County:
Irogquois County Courthouse
Watseka, Illinois 60970

Dear Mr. Lustfeldt:

I have your letter wherein you inquire whether the
offices of village trustee and township trustee, and the
offices of fire protection district trustee and township
trustee, are incompatible. Because of the nature of your
inquiry, I do not believe that an official opinion of the
Attorney General is required. I will, therefore, comment.
informally upon the question you have raised. .

, As laid down in the case of People ex rel. Myers v.
Haas (1908), 145 Ill. App. 283, the common law rule is that two
offices are incompatible where either the constitution or a’
statute specifically prohibits the occupant of either office
from holding the other, or where, because of the duties of
either office, a conflict of interest may arise or the holder
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of one office cannot, in every instance, properly and
faithfully perform all of the duties of the other. Applying
this rule, Attorney General Scott advised in opinion No.
NP-962, issued September 24, 1975, that the offices of township
supervisor and township auditor (now township trustee) were
incompatible with the office of city commissioner because of
the conflict of duties that could arise from the exercise of
the broad powers of the township board of trustees and the city
council to contract with each other for the provision of a wide
range of services to their residents. The dual officeholder
would not be able to represent both units of government fully
and fairly where, for example, a service is to be provided
pursuant to a contract between the city and the township.

Like the city council in the commission form of
government, the village board of trustees serves as the
corporate authorities for the village (Ill. Rev. Stat. 1987,
ch. 24, par. 1-1-2(2)). As such, the village board may
contract with any township in the county within which the:
village is located to furnish police protection outside of the
village. (I11. Rev. Stat. 1987, ch. 24, par. 11-1-7.) 'The
village and the township within which the village lies also
have the power to contract with each other for the construction
of such public improvements as bridges, subways, elevated ways,
viaducts and roadway improvements. (I11. Rev. Stat. 1987, ch.
24, par. 11-85-1.) In addition, the village board may
authorize contracts to perform governmental services with
townships (I1l. Rev. Stat. 1987, ch. 127, pars. 745, 742) and
may exercise its powers jointly with townships and other units
of locali government (Ill. Rev. Stat. 1987, ch. 24, par. 1-1-5;
ch. 127, pars. 743, 742). The board of town trustees is
specifically authorized to enter into contracts with
municipalities for the establishment or maintenance of youth
service bureaus (I1ll. Rev. Stat. 1987, ch. 139, par. 126.13)
and to contract with any other governmental entity for the
provision of a wide range of services, including public safety,
environmental prosecution, public transportation, health,.
recreation, library and social services, to township residents
(I1l1. Rev. Stat. 1987, ch. 139, par. 126.10). The town board
may also be authorized by the town electors to contract with
municipalities or the county for the provision of police
protection in areas of the township not located within the
incorporated area of a municipality having a regular police
department (Ill. Rev. Stat. 1987, ch. 139, par. 39.29) or in
unincorporated areas of the township (Ill. Rev. Stat. 1987, ch.
139, par. 39.30). Townships are also authorized to construct
or purchase and to operate waterworks and sewerage systems and
may extend and improve such systems to serve a municipality
which 1s located in the township and which does not own or
operate its own waterworks or sewerage system. (I1ll. Rev.
Stat. 1987, ch. 139, pars. 160.32, 160.40.) A township that
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chooses to operate a waterworks 'system may contract with
municipalities for a supply of water for the township's
system. (Ill Rev. Stat. 1987, ch. 135, par 160.41.)

It appears, therefore, that the reasoning of opinion’
No. NP-962 is also applicable to the offices of village trustee
and township trustee, and that these offices are incompatible.
I have enclosed a copy of opinion No. NP-962 for your reference.

In opinion No. UP-946, issued June 6, 1963, Attorney
General Clark advised that the offices of fire protection
district trustee and township auditor (township trustee) were
not incompatible. He found no constitutional or statutory
provision declaring the offices to be incompatible, and
examination of pertinent statutory provisions revealed no
conflict of interest between the duties of these offices. The
reasoning of that opinion still~appears to be valid.
Consequently, it appears that one person would not be prohib-
ited from simultaneously holding the offices of fire protectlon
district trustee and township trustee.

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Division

Enclosure



