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COMPATIBILITY OF OFFICES: 

Assistant State' s Attorney and
Township Supervisor

The Honorable John A. Barsanti

State' s Attorney, Kane County
Kane County Judicial Center
37W777 Route 38, Suite 300

St. Charles, Illinois 60175 . 

Dear Mr. Barsanti: 

October 29, 2009

I have your letter inquiring whether the offices of Assistant State' s Attorney and
township supervisor in the same county are compatible. For the reasons discussed below, the
offices of Assistant State' s Attorney and township supervisor are incompatible. Consequently, 
one person may not hold both offices simultaneously. 

BACKGROUND

The common law doctrine of incompatibility of offices precludes simultaneous. 
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of

either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office. 
People ex rel. Fitzsimmons v. Swailes, 101 Ill. 2d 458, 465. 0984); People ex rel. Smith v. 

Brown, 356 Ill. App: 3d 1096, 1098 ( 2005); People ex rel. Myers v. Haas, 145 Ill. App. 283, 286
1908). There is no constitutional or statutory provision that expressly prohibits one person from

simultaneously serving as an Assistant State' s Attorney and a township supervisor. The issue, 
therefore, is whether the duties of either office are such that the holder of one cannot, in every
instance, fully and faithfully discharge all of the duties of the other. 
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Powers and Duties of Township Supervisor

The township supervisor is the chief executive officer of the township ( 60 ILCS
1/ 70- 15 ( West 2008)) and is a voting member of the township board ( 60 ILCS 1/ 80- 5 ( West
2008)). Township boards exercise the corporate powers of the townships that they serve. Evers
v. Collinsville Township, 269 Ill. App. 3d 1. 069 ( 1995); Ill. Att'y Gen. Inf. Op. No. I- 92- 009, 
issued February 4, 1992. As a result, township boards are authorized to enter into cooperative
agreements and contracts with other governmental entities concerning the expenditure of

township funds for: ordinary and necessary maintenance and operating expenses for public
safety, environmental protection, public transportation, health, recreation, libraries, and social
services for the poor and aged; ordinary and necessary capital expenditures authorized by law; 
and development and retention of business, industrial, manufacturing, and tourist facilities within
the township. 60 ILCS 1/ 85- 13( a) ( West 2008). Further, township boards are expressly
authorized to enter into contractual agreements with counties regarding police protection ( 60
ILCS 1/ 30- 155 ( West 2008)); fire protection ( 60 1LCS 1/ 30- 165 ( West 2008)); mosquito control

and abatement ( 60 ILCS 1/ 105- 20 ( West 2008)); and the establishment and maintenance of youth

service bureaus. 60 ILCS 1/ 215- 10 ( West 2008). The township board may also request that the
county board commence specified legal proceedings with respect to the demolition, repair, or
enclosure of dangerous and unsafe buildings or uncompleted and abandoned buildings located

within the township but outside of a municipality. 60 ILCS 1/ 85- 50 ( West 2008); 55 ILCS 5/ 5- 

1121 ( West 2008). 

Powers and Duties of Assistant State' s Attorneys

The office of Assistant State' s Attorney is provided for in section 4- 2003 of the
Counties Code ( 55 ILCS 5/ 4- 2003 ( West 2008)).' Although the powers and duties of an

Assistant State' s Attorney are not prescribed by statute, the Illinois Supreme Court has stated that
Assistant State' s Attorneys are in essence surrogates for the State' s Attorney" and " possess the

power [ of the State' s Attorney] in the same manner and to the same effect as the State' s
Attorney." ( Brackets in original.) Office of the Cook County State' s Attorney v. Illinois Local
Labor Relations Board, 166 Ill. 2d 296, 303 ( 1995). Section 3- 9005 of the Counties Code ( 55

ILCS 5/ 3- 9005 ( West 2008), as amended by Public Act 96-431, effective.August 13, 2009) sets
out the powers and duties of the State' s Attorney and provides, in pertinent part: 

The position of Assistant State' s Attorney constitutes a public office. See III. Att' y Gen. Inf. Op. 
No. 1- 08- 008, issued March 25, 2008, and the cases cited therein. 
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a) The duty of each State' s attorney shall be: 

1) To commence and prosecute all actions, suits, 

indictments and prosecutions, civil and criminal, in the circuit

court for his county, in which the people of the State or county may
be concerned. 

3) To commence and prosecute all actions and

proceedings brought by any county officer in his official capacity. 

4) To defend all actions and proceedings brought against

his county, or against any county or State officer, in his official
capacity, within his county. 

7) To give his opinion, without fee or reward, to any
county officer in his county, upon any question or law relating to

any criminal or other matter, in which the people or the county may
be concerned. 

A State' s Attorney prosecutes and defends actions on behalf of the county and its
officers and acts as the legal advisor to the several county officers. As the attorney for the county
and its officers, the State' s Attorney ( and, as an extension, his or her Assistant State' s Attorneys) 
may be called upon for advice regarding any agreements or contracts that the county or its
officers may propose entering into, including contracts or intergovernmental agreements with
other units of local government. Ill. Att'y Gen. Inf. Op. No. I- 00- 043, issued October 16, 2000; 
see also Ill. Const. 1970, art. VII, §10; 5 ILCS 220/ 5 ( West 2008) ( authorizing governmental

units to contract with each other to obtain or share services and to exercise, combine, or transfer

anypower or function except where expressly prohibited by law). 

ANALYSIS

It is well established that one person cannot adequately represent the interests of
two governmental . units when those units contract with one another. 1975 Ill. Att'y Gen. Op. 37, 
45- 46; Ill. Att'y Gen. Inf. Op. No. I- 92- 002, issued January 21, 1992. Further, even if a public
officer is not a party to a contract, the public officer may have a conflict if his or her own official
duties include providing advice to the public body or public officer that is a party to a contract. 
See generally Peabody v. Sanitary District of Chicago, 330 Ill. 250 ( 1928); Ill. Att'y Gen. Inf. 

Op. No. I- 95- 012, issued April 7, 1995. 
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An Assistant State' s Attorney may be called upon to render advice or an opinion
on, or to assist in the negotiation of, the terms of an agreement between the county and a

township. In such a case, the duty of the Assistant State' s Attorney to advise the county may
conflict with the duty of the township supervisor to act in the best interest of the township. 
Given the many instances in which counties and townships may contract with each other, a
conflict in duties could arise if an individual simultaneously served as an Assistant State' s

Attorney and a township supervisor. See generally 1979 I11. Att'y Gen. Op. 21. 

In addition to the conflict in duties that may arise from a contractual relationship
between a county and a township, a conflict of duties could also arise in the area of county
zoning. Township boards in counties of less than 1, 000, 000 population' are expressly authorized
to protest proposed county zoning in unincorporated township territory.' 55 ILCS 5/ 5- 12007

West 2008). The State' s Attorney ( and by extension, his or her Assistant State' s Attorneys) may
be called upon for advice and assistance with reference to actions taken by the county zoning
board. Ill. Att'y Gen. Inf. Op. No. I- 89- 020, issued March 21, 1989. A conflict in duties could
therefore arise if an. Assistant State' s Attorney is called upon to render advice or an opinion on a
proposed county zoning ordinance to which the township board is opposed. See also Ill. Att'y
Gen. Op. No. 94- 008, issued March 24, 1994. Similarly, because a State' s Attorney controls the

legal affairs of the county, an Assistant State' s Attorney could be called upon to advise the county
board with respect to a request from a township board to raze, repair, or enclose an unsafe or
dangerous building. Because of the potential conflicts in the duties of the offices of Assistant
State' s Attorney and township supervisor, a person who serves in both offices simultaneously
would not be able, in every instance, to represent the interests of both entities adequately, fully, 
and faithfully. Consequently, one person may not hold both offices simultaneously, unless
otherwise permitted under Illinois law. 

With regard to other Illinois law that may permit simultaneous tenure in the
indicated offices, you have directed our attention to opinion No. I- 97- 010, issued April 16, 1997. 

In that opinion, we were asked to determine whether an Assistant State' s Attorney could

simultaneously serve as park district commissioner. In reaching the conclusion that a State' s
Attorney may limit the scope of the duties of an Assistant State' s Attorney, such that the
Assistant State' s Attorney could serve simultaneously as a park district commissioner, opinion
No. I- 97- 010 first reviewed opinion No. S- 1411, issued March 9, 1979 ( 1979 Ill. Att'y Gen. Op. 

Based on 2000 Federal decennial census figures, Kane County' s population is 404, 119. Illinois
Blue Book 505 ( 2007- 2008). 

Township electors may authorize the township board to exercise zoning powers, but only if the
county in which the township is located does not have a county zoning ordinance or resolution in effect. 60 ILCS
1/ 30- 75, 1 10- 5 ( West 2008). Kane County has a county zoning ordinance in effect. It can be accessed on the
internet at: http:// www. co. kane. il. us/ Development/ Subdivision_ Zoning/ zoning_ ordinance. pdf. 
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21), wherein Attorney General Scott concluded that the offices of Assistant State' s Attorney and
city commissioner were incompatible because an Assistant State' s Attorney could be called upon
to advise and assist the county with respect to contracts which the county may wish to enter into
with the city. Attorney General Scott also noted that the State' s Attorney' s proposal to limit the
duties of the Assistant State' s Attorney could not change the inherent power of an Assistant. 
State' s Attorney to exercise the general powers of the State' s Attorney and to act contrary to the
instructions of the State' s Attorney. 

Opinion No. I- 97- 010 also reviewed People v. Fife, 76 Ill. 2d 418 ( 1979), a case

decided after the issuance of opinion No. S- 1411, wherein the Illinois Supreme Court recognized

that the Attorney General could limit the duties of a Special Assistant Attorney General and that
such limitations could be considered in determining whether potential conflicts of interest
warrant disqualification.' The opinion also considered several opinions of the Illinois State Bar

Association' s Committee on Professional Conduct ( ISBA ethics opinions) that recognized a

State' s Attorney' s authority to limit the scope of the duties of an Assistant State' s Attorney. 
Based upon the more recent case law and the ISBA ethics opinions, opinion No. I- 97- 010

concluded that a State' s Attorney may elect to authorize an Assistant State' s Attorney to handle
only criminal matters involving non -park district defendants and crimes or limit an Assistant
State' s Attorney' s authority to advise a county board or to perform other civil functions. In such
circumstances, opinion No. I- 97- 010 concluded that a conflict of duties could be avoided and an

Assistant State' s Attorney could simultaneously serve as a park district commissioner. 

Subsequent to the issuance of opinion No. I- 97- 010, we were asked to determine

whether a county board member may serve simultaneously as an Assistant State' s Attorney in a
neighboring county: In opinion No. I- 08- 008, issued March 25, 2008, we concluded that
simultaneous tenure in the offices of county board member and Assistant State' s Attorney was
prohibited. In reaching this conclusion, we reviewed section 1 of the Public Officer Prohibited
Activities Act ( 50 ILCS 105/ 1 ( West 2008)) and the Illinois Appellate Court' s interpretation of

that statute in People v. Wilson, 357 Ill. App. 3d 204 ( 2005). Pursuant to section 1 of the Public

In People v. Fife, 76 III. 2d 418 ( 1979), the case relied upon by Attorney General Ryan in
informal opinion No. 1- 97- 010, the Court addressed whether a conflict of interest existed when a Special Assistant

Attorney General ( SAAG) who worked on worker' s compensation matters also served as defense counsel in a
criminal case. The Court noted that the Attorney General' s internal code of conduct prohibited SAAGs from
representing or defending any person other than the State of Illinois in any criminal action filed in any Illinois court
unless the Attorney General or Deputy Attorney General specifically permitted such representation and the SAAG
obtained a knowing and intelligent waiver from the client. The Court. held that, given the concern for the right to
effective assistance of counsel in criminal cases, a per se conflict of interest exists irrespective of whether the

SAAG' s work is related to criminal matters. However, the Court further held that, because SAAGs are engaged in

duties of a noncriminal nature and of specifically defined scope wholly unrelated to their work as defense counsel, 
SAAGs may simultaneously serve as defense counsel if there is a " complete and effective disclosure, by effective, 
knowledgeable waiver[.]" Fife, 76 III. 2d at 425. 
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Officer Prohibited Activities Act, as applied by the court in Wilson, we concluded that no county
board member may be elected or appointed, during the term of office. for which he or she is
elected, to any office other than as specified in Illinois law. Because Illinois law did not
authorize a county board member to serve as an Assistant State' s Attorney, we concluded that one
person could not hold both positions simultaneously. 

After opinion No. I- 08- 008 was issued, the General Assembly amended section 3- 
9006 of the Counties Code ( 55 ILCS 5/ 3- 9006 ( West 2008)) to add the following language: 

b) Simultaneous county board tenure. A duly appointed
Assistant State' s Attorney may serve as an Assistant State' s
Attorney and, simultaneously, serve as a county board member for
a county located outside of the jurisdiction of the State' s Attorney
Office that he or she serves. An Assistant State' s Attorney serving

as a county board member is subject to any internal mechanisms
established by the State' s Attorney to avoid conflicts of interest in
the performance of his or her duties as an Assistant State' s. 

Attorney. 

The plain and unambiguous language of subsection 3- 9006( b) authorizes

Assistant State' s Attorneys to serve as county board members in a county that is outside the
jurisdiction of the State' s Attorney' s office in which the Assistant State' s Attorney serves. 
Further, the State' s Attorney may establish an internal mechanism to prevent conflicts of interest
that may arise from the Assistant State' s Attorney's simultaneous tenure as a county board
member in a neighboring county. 

A review of the debates for Senate Bill 2536, which as Public Act 95- 1014, 

effective December 15, 2008, amended section 3- 9006 of the Counties Code to include the

language quoted immediately above, indicates that the General Assembly was aware of both
Attorney General opinion Nos. I- 97- 010 and I- 08- 008 when considering Senate Bill 2536. See
Remarks of Rep. Black and Rep. Brosnahan, September 10, 2008, House Debate on Senate Bill
No. 2536, at 90- 92. Further, the debates suggest that the General Assembly members understood
that a potential conflict of duties exists if an Assistant State' s Attorney simultaneously holds the
office of county board member, park district commissioner, or similar public office. Therefore, 
subsection 3- 9006( b) was intended to narrowly address the conflict of duties issue in the context

of an Assistant State' s Attorney serving as a county board member in another county. 
Accordingly, the offices of Assistant State' s Attorney and township supervisor are incompatible, 
and one person may not hold both offices simultaneously. 
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CONCLUSION

Because of a potential conflict in duties, absent a statutory provision otherwise

providing, an Assistant State' s Attorney may not serve simultaneously as a township supervisor. 

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise. 

truly yours, 

LYNN E. ' • TTON

Senior Assistant Attorney General
Chief, Opinions Bureau

LEP: KMC: lk: an



OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

Jim Ryan

ATTORNEY GENERAL
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COMPATIBILITY OF OFFICES: 

Township Supervisor and
Board of Review Member

August 28, 1997

The Honorable Ted J. Hamer

State' s Attorney, Henry County
100 South Main Street
Cambridge, Illinois 61238

Dear Mr. Hamer: 

I have your letter wherein you inquire whether one

person may hold the offices of township supervisor and board of
review member simultaneously. Because of the nature of your

inquiry, I do not believe that the issuance of an official
opinion is necessary. I will, however, comment informally upon
the question you have raised. 

The common law doctrine of incompatibility of offices
precludes simultaneous tenure in two offices where the constitu- 

tion or a statute specifically prohibits the occupant of either
office from holding the other, or where the duties of the two
offices conflict so that the holder of one cannot, in every
instance, properly and faithfully perform all of the duties of
the other. .( Rogers v. Village of Tinley Park ( 1983), 116 111. 

App. 3d 437, 440- 41; People ex rel. Myers v. Haas ( 1908), 145

Ill. App. 283, 286.) There is no constitutional or statutory
provision which prohibits one person from simultaneously serving
as a township supervisor and as a member of a board of review. 
Therefore, the issue is whether the duties of either office are

such that the holder of one cannot fully and faithfully discharge
all of the duties of the other. 

The township supervisor is the chief executive officer
of the township ( 60 ILCS 1/ 70- 15 ( West 1996)) and is a voting
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member of the township board. ( 60 ILCS 1/ 80- 5 ( West 1996).) 

Township boards, which provide various programs and services for

township residents, are authorized to levy taxes for these
services. ( 60 ILCS 1/ 235- 5 ( West 1996).) 

Section 16- 25 of the Property Tax Code ( 35 ILCS 200/ 16- 
25 ( West 1996)) provides, in pertinent part: 

Any taxing body that has an in- 
terest in an assessment made by any local
assessment officer or officers may have the
assessment reviewed by the board of review by
filing a complaint in writing with the board
within 30 calendar days after publication of

the assessment list under Section 12- 
10. * .* * " 

A township is a taxing body, for purposes of this provision. 

In. opinion No. S- 1459, issued August 20, 1979 ( 1979

111. Att' y Gen. Op. 121), Attorney General Scott construed the
predecessor to this statute and determined that it rendered the

offices of township trustee and board of review member incompati- 
ble: 

In examining the duties of these
two offices, there is a duty which a member
of the board of review has which could pre- 

vent the proper performance of his duties as
a township trustee. Section 108 of the Reve- 

nue Act of 1939 ( I11. Rev. Stat. 1977, ch. 

120, par. 589. 2) requires the board of review

to review any assessment made by any local
assessment officer or officers upon written

complaint made by any taxing body and filed
with the board within 20 calendar days after

the assessment books are delivered to the
board. By operation of this statute, a mem- 

ber of the board of review would have to
review an assessment of which he, as a member

of the township board of trustees, a taxing
body, complained. 

1979 Ill. Att' y Gen. Op. 121. 
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This analysis is equally applicable to the offices of
township supervisor and board of review member under the current
statute. Because the board of review is required under section
16- 25 of the Property Tax Code to review assessments upon com- 
plaint. by ariy taxing body, a member of the board of review could

be placed in the untenable position of having to review an
assessment which he or she, as a member of a township board, a

taxing body, questioned. Given this potential conflict in
duties, a dual office -holder could not properly and faithfully
perform his or her duties as both a township supervisor and a
member of the board of review. 

Furthermore, although township property is generally
exempt from taxation, property not used by townships exclusively
for public purposes is subject to taxation. ( See 35 ILCS 200/ 15- 
16( b)( e); 200/ 15- 80 ( West 1996).) In opinion No. S- 590, issued

May 22, 1973, Attorney General Scott construed the exemption
provision pertaining to school property ( Ill. Rev. Stat 1971, ch. 

120, par. 500. 1; see now 35 ILCS 200/ 15- 35 ( West 1996)) and

advised that the offices of township tax assessor and school
board member are incompatible because: 

The property of a school not ex- 
empted by this section would be subject to
tax. If a tax assessor were also a member of

a school board he could find himself assess- 
ing property of a school in his district. He

could not in every instance properly and
faithfully perform all the duties of each
office. A dispute could also arise as to

whether certain property of the schools is
taxable. * * * 

1973 . Ill. Att' y Gen. Op. 83, 85. 

A similar dispute concerning the tax exempt status of
township property could also arise. A township supervisor is
under a general duty to protect the best interests of the town- 
ship. If a township supervisor also served on the board of
review, the duty to ensure just assessments of township property
may be compromised. The duties of the two offices under such
circumstances are divergent and contrary. 

Based on the foregoing reasoning, it appears that the
office of township supervisor is incompatible with the office of
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board of review member, and therefore, one person cannot simulta- 

neously hold both offices. 

This is not an official opinion of. the Attorney Gen- 
eral. If we may be of further assistance, please advise. 

Sincerely, 

MICHAEL J. LUKE

Senior Assistant Attorney General
Chief, Opinions Bureau

MJL: JM: cc
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WILLIAM J. SCOTT' 
ATTORNEY GENERAL

STATE OF ILLINOIS

500 SOUTH SECOND STREET

SPRINGFIELD

62706

w

September 24, 1975

OFFICERS: • 

Township Auditor and Township. 
Supervisor are Incompatible wit

City Commissioner

0111. 

Honorable Daniel Dougherty • 
Chairman • 

Committee on Local Go r

Room 317 State House

Springfield, Iilino s

Dear Senator Dougher

part: 

I

11

a to

ur let er wherein you state in pertinent

s ip auditor or a township. superviaor
als serv- n the capacity of an elected city
commies over?" 

It is my understanding that your inquiry does not

involve officers of a township organized pursuant to " AN ACT

to authorize county boards in counties under township organi- 

zation, to organize certain territory situated therein as a

town, and to provide for annexation of territory to and the

disconnecting of territory from said town". ( I11. Rev. Stat. 
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1973, ch. 139, pars. 127 et aga ) It is my further understanding

that none of the townships with which you are concerned are sub- 

ject to the provisions of " Ahl ACT concerning townships lying

wholly within cities, of more than 50, 000 population." Ill. 

Rev. Stat. 1973, ch. 139, pars. 134 et ggq. 

The common law doctrine of incompatibility of public

offices precludes one person from Simultaneously holding

two incompatible public offices. ( Dyer' s Case, 1 Dyer Rep. 

158. b, 73 Eng. Rep. 344 ( E. B. 1557); Milaard v. Thatcher, 

2 Term Rep. 81, 100 Eng. Rep. 45 ( i. B. 1787) 1 Eddy v: 

County Commissidners of Peoria, 15 111. 376 ( 1854) 1 People, 

v. Hanifan, 96 111. 4201 People ex rel. Myers v. Haas, 

145 Ill. App. 283.) In case of common law indompatibility, 

acceptance of the second office is ipso facto a resigna- 

tion of the. first.. ( Eddy v. County. Commlssioners of
Peoria, 15 / 11. 376 ( 1854); People v. Haniian, 96 Ill. 

420/ Padkifighhm v. Harper, 66 Ill. App. 96; Esmatca

rel. Myers . v. Haas, 145 App. 283.) This doctrine • 

does not forbid plural office holding pstr se but applies

only to holding incompatible offices. . 

As indicated above, this doctrine. has its roots
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in the common law of England, which, unless altered by the

General AsseMbly, is in force in i11inia pursuant to " AN ACT

to .revise. the law in relation to the common law": ( III. Rev. 

Stat. 1973, ch. 28, par. 1.) Presently, there are no

constitutional or statutory provisions declaring the offices

that are the subject of your inquiry to be compatible or

incompatible. 

The principal public policy consideration that is

promoted by the doctrine of incompatibility of public offices

is the insurance of the undivided loyalty and impartiality

of the incumbent officeholder. ( People ex rel. Ryan v. Green, 

58 N. Y. 295, 304 ( 1874); Regell v. Worcester County, ( Mass. 1949) 

84 N. B. 2d 123, 134; People ex rel. Myers v. Haas, 145 Ill. App. 

283.) A conflict in the duties of the offices would cause the

incumbent to choose one office over the other. Also, if one

office is superior to the other, the incumbent may be in a

position of supervising himself. In Reilly v. Ozzard, 166 A. 

2d 360 ( N. J. 1960) at page 367, the New Jersey Supreme Court

described the doctrine of incompatibility as follows: 
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Incompatibility is usually understood
to mean a conflict or inconsistency in the
functions of an office. It is found where in

the established governmental scheme one office

is subordinate to another, or subject to its

supervision or control, or the duties clash, in- 

viting the incumbent to prefer one obligation
to another." 

Plural office holding in Illinois has a long history. 

There have been several constitutional provisions restricting

plural office holding. ( Ill. Const., art. II, secs. 19 and 25• 

1818], Ill. Const., art. III, sec. 29 and art. V, sec. 10 [ 1848]; 

Const., art. IV, sec. 3, art. V, sec. 5, art. VI, sec. 16

18703/ Ill. •Const., art. VI, sec. 13 [ 1970].) My predecessors

and I have published over 250 opinions upon the subject of plural

office holding. 

The earliest Illinois case applying the doctrine of

incompatibility appears to be Eddy v. County Commissioners of

Peoria, 15 111. 376 ( 1854). in Eddy, it was held that a

precinct justice of the peace impliedly resigned that office

when he accepted the incompatible office of township justice

of the peace. 
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In People v. Hanifan, 96 111. 420, the common

law doctrine of incompatibility operated to effect an. 

impliedresignation of ansalderman from his office under a

special charter when he was elected to and accepted the

same office under a general incorporation act. 

In People ex rel. Myers v. Haas, 145 111. App. 

283, it was held that a State senator who was elected to a

court clerkship resigned the office of senator when he

accepted the court clerkship. In that case the constitution

of 1870 prohibited a judge or court clerk from holding a seat

in the General Assembly. ( Ill. Const, • art. TV, sec. 3 ( 18707.) 

The court stated: 

If there be incompatibility in the holding of. the
two offices, then Mr. Galpin must be held to have

resigned the senatorship. Incompatibility, in

this connection, is present when the written law

of a state specifically prohibits the occupant of
either one of the offices in question from hold- 

ing the other and, also, where the duties of

either office are such that the holder of the

office cannot in every instance, properly and

fully, faithfully perform all the duties of the
other office. This incompatibility may arise
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from multiplicity of business in the one office
or the other, considerations of public policy or

otherwise. Bacon' s Abridgement Vol. 7, Tit. 

Officers', K.; Rex v. Tizzard, 9 B. & C., 418; 

1 Dillon on Mun,. Corp., p. 308- 9, secs. 225- 7

and note 4; McCrary on Elec., secs. 336 et seq. 
4th Ed.; Mechem on Pub4 ' Off., sec. 429; Dickson

v. People, 17 Ill. 191, People ex rel v. Hanifan, 

96 Ill. 420; Packingham v. Harper, 66 Ill. App. 
96," ( 145 Ill. App. 283, 286- 87.) 

The mere possibility of a conflict in the duties

of offices is sufficient to make them incompatible. It is

no answer to say that a conflict in duties does not now

exist or may never arise or even that the occurrence of a

conflict would only occur on a rare occasion. ( McDonough v. 

Roach, 171 A. 2d 307, 309 ( N. J. 1961).) The New Jersey

Supreme Court in Jones v. MacDonald,. 162 A. 2d 817 ( N. J. 1960) 

eloquently states that it is the existence of the potential

for a conflict in duties that renders the offices incompatible. 

At page 820, the New Jersey Supreme Court states: 

It is no answer to say that the conflict in
duties outlined above may never in fact arise. 
It is enough that it may in the regular operation
of the statutory plan. ' If the duties are such

that placed • in one person they might disserve
the public interests, or if the respective offices

might or will conflict even on rare occasions, it

is sufficient to declare them legally incompati- 
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ble.' DeFeo, supra ( 17 N. J. at p. 189, 110 A. 2d

at p.. 556). See Wescott v. Scull, supra ( 87 N. J. L. 

at p. 418, 96 A. at p. 411). Nor is, it an answer

to say that if a conflict should arise, the in- 

cumbent may omit to perform one of the incompatible
roles. The doctrine was designed to avoid the

necessity for that choice. ' It is immaterial on

the queOtion of incompatibility that the party
need not and probably will not undertake to act
in both offices at the same time. The admitted

necessity of such a course is the strongest proof
of the incompatibility of the two offices.' 42

Am. Jur., Public Officers, § 70, . p. 936." 

You inquire as to whether a township supervisor or

township auditor may simultaneously serve as a city com- 

missioner. A township supervisor and township auditor are

elected pursuant to section 1 of article 7 of " AN ACT to

revise the law in relation to township organization". ( III. 

Rev. Stat. 1974 Supp., ch. 139, par. 60.) The duties of

township supervisor are stated generally in article 11 of

AN ACT to revise the law in relation to township organization". 

Ill. Rev. Stat. 1973, ch. 139, par. 100 et seq.) The township

supervisor is an ex officio member of the board of town

auditors. ( Ill. Rev. Stat. 1973, ch. 139, par- 117.) The

duties of the board of town auditors are generally set forth
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in article 12 of " AN ACT to revise the law in relation to

township organization". 111. Rev. Stat. 1973, ch. 139, pars. 

117 etasig. 

Article 4 of The Illinois Municipal Code pertains

to the commission form of municipal government. Generally

speaking, the commission form of municipal government pro- 

vides for the election of a mayor and four commissioners. 

Ill. Rev. Stat. 1973, ch. 24, par. 4- 3- 1..) Every munici- 

pality which has the commission form of government is governed

by a council consisting of the mayor and four commissioners. 

Ill. Rev. Stat. 1973, ch. 34, par. 4- 5- 1.). The powers

and duties of the council are provided for in section. 4- 5- 2

of the Illinois Municipal Code. ( Ill. Rev. Stat. 1973, ch. 24, 

par. 4- 5- 2.) Section 4- 5- 2 reads: 

4- 5- 2. The council and its members

shall possess and exercise all executive, 

administrative, and legislative powers and duties

now possessed and exercised by the executive, 
legislative, and administrative officers in

municipalities which are treated as properly
incorporated under this. Code or which hereafter
incorporate under this Code, except that in

municipalities under the commission form of municipal
government, the board of local improvements provided
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auditor

Minas

and the

ch. 127, 

township

for by Article 9 shall remain a separate and
distinct body, with all the rights, powers, and

duties contained in Article 9. 

The executive and administrative powers and

duties in municipalities under the commission form

of municipal government shall be distributed among
5 departments, as follows: 

1. Department of public affairs. 

2. Department of accounts and finances. 

3. Department of public health and safety. 
4. Department of streets and public improve- 

ments. 

5. Department of public property. 
The council, by ordinance, ( 1) shall determine

the powers of and duties to be performed by each
department and shall assign them to the appropriate

departments/ ( 2) shall prescribe the powers and

duties of officers and employees, and may assign

officers and employees to one or more of the depart- 

ments; ( 3) may require an officer or employee
to perform duties in 2 or more departments/ and

4) may make such rules and regulations as may be
necessary or proper for the efficient and eco- 
nomical conduct of the business of the municipality." 

I am of the opinion that township superVisCr, township

and city commissioner are all public offices. 

The section on IntergovernMental Cooperation in the

Constitution of 1970 ( Ill. Const., art. V/ I, sec. 10) 

Intergovernmental COOperatiOn Act ( Ill. Rev. Stat. 1973, 

pare. 741 et2pta.) greatly expanded the power of the

and the city to contract with each other. Section 2
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of that Act ( Ill. Rev. Stat. 1973, ch. 127, par. 742) provides: 

For the purpose of this Act: 

1) The term ' public agency' shall mean any unit

of local government as defined in the Illinois
Constitution of 1970, * * *" 

Section 3 of the intergovernmental Cooperation Act

Ill. Rev. Stat. 1973, ch. 127, par. 743) provides: 

Any power or powers, privileges or authority

exercised or which may be exercised by a public
agency of this State may be exercised and enjoyed
jointly with any other public agency of this State
and jointly with any public agency of any other
state or of the United States to the extent that

laws of such other state or of the United States

do not prohibit joint exercise or enjoyment." 

Section 5 of the same Act ( ill. Rev. Stat. 1973, 

ch. 127, par. 745) provides: 

Any one or more public agencies may contract with
any one or more other public agencies to perform

any governmental service, activity or undertaking

which any of the pub.lic agencies entering into the
contract is authorized by law to perform, provided

that such contract shall be authorized by the gov- 
erning body of each party to the contract. Such

contract shall set forth fully the purposes, powers, 

rights, objectives and responsibilities of the con- 

tracting parties." 

Prior to the adoption of. the new Constitution and

the enactment of the Intergovernmental cooperation Act, ' the
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power of a municipality and a township to enter into contracts

was restricted to limited purposes in narrowly specified areas. 

Now the two units of government may contract ' in extremely broad

areas of activity not permitted prior to July 1, 1971, the

effective date of the 1970 constitution. 

The governing body of a city under the commission form

of government is the council. ( Ill. Rev. Stat. 1973, ch. 24, 

par. 1- 1.- 2( 2).) Thus, the intergovernmental cooperation pro- 

visions of the new Constitution and the Intergovernmental

Cooperation Act grant broad powers to the council and, there- 

fore, to a council member to vote upon contracts that might

be entered into with a township of which he is the supervisor

or auditor. 

The general corporate powers of the township to make

contracts are exercised by the town electors at the town meeting. 

Ill. Rev. Stat. 1973, ch. 139, pars. 38 and 39; • Gregg v. Town

of Bourbonnais, 327 111. App. 253.) Since township officers

and boards have only those powers which are conferred on them

by statute ( In. Const., art. VII, 9ec. 87 Anders v. Town of
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Danville, 45 111. App. 2d 104), it would appear that the board

of township auditors do not have the power to enter into inter- 

governmental agreements pursuant to the Intergovernmental

Cooperation Act. 

However, recent statutory amendments have granted broad

contract powers directly to the board of town auditors. Specif- 

ically, Public Act 78- 1189, effective September 5, 1974, amended' 

section 20 of article 13 of " AN ACT to revise the law in relation

to township organization". ( 111. Rev. Stat. 1974 Supp., ch. 139, 

par. 126. 10.) As amended, that section reads as follows: 

The board of town auditors may enter into any
cooperative agreement or contract with any other
governmental entity, not- for- profit corporation, 

or non- profit community service association with
respect to the expenditure of township funds, or

funds made available to the township under the
federal State and Local Fiscal Assistance Act of

1972, to provide any of the following services
to the residents of the township: 

17 Ordinary and necessary maintenance and

operating expenses fOr: 
a) public Safety( in.ciuding law ehforcement, 

fire protection, and building code enforce- 
ment), 

b) enVitOnMehtal protection ( including sewage
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disposal, sanitation, and pollution abatement), 

c) public transportation, ( including transit
Systems and streets and rOads), 

d) health, 

e) recreation, 

f) libraries, and

g) social services for the poor and aged; 

and

2. Ordinary and necessary capital expenditures
authorized by law. 

In order to beteligible to receive funds from the

township under this Section any private not. -for- 
profit corporation or community service association
shall have been in existence at least one year

prior to the receipt of the funds." 

It should be pointed out that the above amendment

has granted the power to the board of town auditors to expend

not only Federal revenue sharing funds, but also its own

township funds in areas where previously the township had

no such power. ( See, Ill. Att' y. Gen, Op. S= 693, February

7, 19747 Ill. Att' y. Gen. Op. S- 838, November 26, 1974.) 

Note also that the board of town auditors rather than the

town electors are given power to enter into the spedified

agreements. 

Both city and township can each now contract in many

of the same areas. Compare the township contract powers listed
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in Public Act 78- 1189 above with the following functions of the

city: 

1) Public safety: Police Protection and

Public Order ( ill. Rev. Stat. 1973, ch. 

24, pars. 11- 1- 1 et seq.); Fire Protection

Ill. Rev. Stat. 1973, ch. 24, pars. 11- 6- 1

et seq.) 

2) Environmental Protection: Disposal of refuse, 

garbage and ashes ( ill. Rev. Stat. 1973, 

ch. 24, par. 11- 19- 1 et seq.); Air Contamina- 

tion Control ( Ill. Rev. Stat. 1973, ch. 24, 

par. 11- 19. 1- 11); Sewage Treatment and

Disposal ( Ill. Rev. Stat. 1973; ch. 24, 

pars. 11- 142- 1 et seq.; ill. Rev. Stat. 

1973, ch. 24, pars. 11- 146- 1 and 11- 147- 1

et seq.) 

3) Public Transportation: Local Transporta- 

tion System ( ill. Rev. Stat. 1973, ch. 24, 

pars. 11- 120- 1 et seq.) 

4) Health: Tuberculosis Sanitariums ( ill. 

Rev. Stat. 1973, ch. 24, pars. 11- 29- 1

et seq.).; Community Mental Health Boards
Ill. Rev. Stat. 1973, ch. 24, pars. 11- 

29. 1 et seg.); Health Boatds ( 111. Rev. 

Stat. 1973, • ch. 24, pars. 11- 16- 1 and 11- 

17- 1 et seq.) 

5) Recreation: Harbors for recreational use

Ill. Rev. Stat. 1973, ch. 24, par. 11- 92- 1

et seq.); Swimming Pools, artificial ice skating
rinks and golf courses ( 111. Rev. Stat4 1973, 

ch. 24, par. 11- 94- 1 et 222.); Playground and

Recreation Centers ( ill. Rev. Stat. 1973, ch. 

24, par. 11- 95- 1 et aeq.) 
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6) Libraries: ( Ill. Rev. Stat. 1973, ch. 81, 

par. 1- 1 et seq.) 

In all of the above areas the city council, under

the commission form of municipal government, and the board

of township auditors may enter into contracts with each

other to provide a particular service to the people of the

township and the city.. In addition, the contractual scheme

may allow more township funds, including Federal revenue

sharing, to be funneled to city projects, or vice versa. 

A conflict in duties may arise by the simultaneous holding

of the office of member of the board of township auditors

and member of the council of. a city under the commission

form of government. A person holding both offices might

have to consider and vote upon: What services shall be

provided to the people of the city and the township? Which

governmental entity should provide the service? What terms shall

be contained in a contract between the city and the township? 

In attempting to make decisions in each of the

above areas, the dual officeholder cannot fairly represent

both units of government. In particular, where the service
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is to be provided pursuant to a . contract entered into between

the city and the township, the' dilal officer would be called

on to negotiate a contract which is..mOst advantageous to both

parties to the bargain. 

In McDonough v. Roach, ( N. J. 1961) 171 A. 2d 307, the

Supreme court of New Jersey held that the offices of mayor of

a town and member of a board of chosen freeholders of a county

were incompatible. After discussing the various statutory

provisions which authorize the county to contract with the

town, the court stated at page 309: 

In all of these matters the terms upon which

the project is to be pursued are left to the

agreement of the public bodies. In the negotia- 

tions the county board is bound to consider the
interests of all of its citizens while the local

governing body has a like obligation to the citizenry
of the municipality alone. No man, much less a

public fiduciary, can sit on both sides of a

basgaining table. He cannot in one capacity piss
with undivided loyalty upon proposals he advances
in his other role. * * *" ( See, also, People ex

rel. Kraemer v. Bagshaw, 130 P. 2d 243 ( Cal. App. 
1942).) 

FroT the foregoing, 1 must conclude that the offices

of township supervisor and township auditor are incompatible with

the office of city commissioner. 
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It is well settled in Illinois that the acceptance

of an incompatible office by the incumbent of another office

will be regarded as a resignation or vacation of the first

office. ( People v. Botts 261 Ill. App. 261; People ex rel. 

Myers v. Haas, 145 In. App. 283.) Formal resignation, or

ouster by legal proceeding, is not required. Packingham v. 

Parker, 66111. App. 96, 100. 

As I have stated, my opinion that the offices in

question must now be considered incompatible is based upon the

cumulative development of the law with regard to townships and

cities since 1970. The combination of these developments,. 

partiCularly the enactment of Public Act 78- 1189 granting

additional and broader powers and functions to townships in

areas which overlap the already existing powers and functions

of cities, requires the conclusion that on the effective date

of public Act 78- 1189 ( September 5, 1974) the offices became

incontpatible. 

Statutes should be construed So. as. to give them

prospective Operation unless legislative intention to give

them retrospective operation is clear and undoubtable. 
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Quincy Training Post, Inc. v. The Dept. of Revenue, 12 Ill. 

App. 3d 725; Kersten v. Voight, 164 Ill. 314; Capone v. The

U. S, 51 F. 2d 609.) It has been held that if a person

holding an office is not ineligible for another office at

the time he is elected to the latter, he is not rendered

ineligible by a subsequent statute which makes the holding

of the other office grounds for ineligibility. The statute

must not be given the drastic effect of retroactively removing

an officer who was competent to serve in an office at the time

of the election or appointment under the previous statute. 

Tucker v. The State, ( Miss. 1907) 42 So. 798; accord, Baillie

v. The Town of Medley, ( Fla. 1972) 262 So. 2d 693, 697; State. 

v. Mucci, ( Ohio1967) 225 N. E. 2d 2386 241. 

Therefore, it is my opinion that anyone who performed

the duties of township supervisor or township auditor and the

duties of city council member in a commission form of government

prior to September 5, 1974, may retain both offices until the

term of one of the offices expires or until actual vacation of

either office, whichever first occurs. It is my further opinion
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that any township supervisor or township auditor who has assumed

the office of• city commissioner, or any city commissioner who

has assumed the office of township supervisor or township

auditor, by election or appointment, after September 5, 1974, has

ipso facto resigned and vacated the prior held office. 

Very truly yours, 

A TTORNEY GENERA L
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OFFICE OF THE ATTORNEY GENERAL. 

STATE OF ILLINOIS

Lisa Madigan
A`Ii'ORNEY GENERAL

I- 04- 008

COMPATIBILITY OF OFFICES: 

City Treasurer and
Township Supervisor

The Honorable Vincent Moreth

State' s Attorney, Macoupin County
Macoupin County Courthouse
P. O. Box 287. 

Carlinville, Illinois 62626

Dear Mr. Moreth: 

May 21, 2004

I have your letter wherein you inquire whether one person may simultaneously
hold the offices of township supervisor and treasurer of a city which is located within the
township. Because of the nature of your inquiry, I do not believe that the issuance of an official
opinion is necessary. I will, however, comment informally upon the question you have raised. 

The common law doctrine of incompatibility of offices precludes simultaneous

tenure in two public offices where the constitution or a statute specifically prohibits the occupant
of either office from holding the other, or where the duties of the two offices conflict so that the
holder of one cannot, in every instance, properly and faithfully perform all the duties of the other. 
People ex rel. Fitzsimmons v. Swailes, 101 Ill. 2d 458, 465 ( 1984); People ex rel. Myers v. Haas, 

145 I11. App. 283, 286 ( 1908).. There is no constitutional or statutory provision which prohibits a

person from holding both of the offices in question. The issue, therefore, is whether the duties of
either office are such that the holder of one cannot fully and faithfully discharge all the duties of
the other. 

500 South Seeund Street, Springfield, Illinois 6270b • ( 217) 782. 1090 • TTY: ( 217) 785- 2771 • Fax: ( 217) 782. 7046

100 West Rand„ Iph Street, Chicag,,, Illinois 60601 • ( 31. 2) 814- 3000 • " I - TY. ( 31 2) 81. 1- 3374 • Fax. ( 312) 814- 3806
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The powers and duties of a city treasurer are governed by sections 3. 1- 35- 40
through 3. 1- 35- 85 of the Illinois Municipal Code ( 65 ILCS 5/ 3. 1- 35- 40 through 3. 1- 35- 85 ( West
2002)). Those duties include, inter alio, the receipt, deposit and investment of all money
belonging to the municipality ( 65 ILCS 5/ 3. 1- 35- 50 ( West 2002)); the payment of funds upon

lawfully drawn warrants ( 65 ILCS 5/ 3. 1- 35- 40 ( West 2002)); the keeping of accounts and
reporting upon them to the corporate authorities ( 65 ILCS 5/ 3. 1- 35- 45 ( West 2002)); and the

filing of certain reports and accounts with the city clerk and the town or county collectors ( 65
ILCS 5/ 3. 1- 35- 65, 3; 1- 35- 70 ( West 2002)). The duties of the treasurer are. ministerial in nature, 

and would not appear to confer upon the treasurer any discretionary authority with respect to

matters of mutual concern between the city and the township. In this regard, the position of city
treasurer may be distinguished from that of mayor or city alderman. 

The provisions of the Township Code ( 60 ILCS 1/ 1- 1 et seq. ( West 2002)) govern

the operations of the several townships in Illinois. The duties of the township supervisor are set
out in article 70 of the Township Code ( 60 ILCS 1/ 70- 5 et seq. ( West 2002)) and in sections 6- 

205 and 6- 206 of the Illinois Highway Code ( 605 ILCS 5/ 6- 205, 6- 206 ( West 2002)). The

township supervisor is the chief executive officer of the township. 60 ILCS 1/ 70- 15 ( West
2002). Among the supervisor' s ministerial duties are the receipt and distribution of all moneys
raised in the township ( 60 ILCS 1/ 70- 15 ( West 2002)); the keeping of the township' s accounts of
receipts and expenditures .(60 ILCS 1/ 70- 25 ( West 2002)); and the preparation and filing of
annual reports regarding a. township' s financial affairs for annual township meetings ( 60 ILCS
1/ 70- 15 ( West 2002)) and for the township board ( 60 ILCS 1/ 70- 35 ( West 2002)). In addition, 

the township supervisor serves ex officio as supervisor of general assistance ( 60 ILCS 1/ 70- 50
West 2002)) and as ' road district treasurer ( 60 ILCS 1/ 70- 60 ( West 2002)). With respect to the

latter position, the supervisor receives and has charge of, subject to the order of the highway
commissioner, all road district funds and provides annual statements related thereto. 605 ILCS
5/ 6- 205 ( West 2002). 

The township supervisor also exercises certain discretionary powers. The
township supervisor is a member of the township board and serves as its chairman. 60 ILCS
1/ 80- 5 ( West 2002). In this capacity, the township supervisor, together with the township' s
trustees, exercise many of the township' s corporate powers. See, e. g., 60 ILCS 1/ 85- 5 et seq. 
West 2002). 

It appears, therefore, that although a township supervisor' s duties with respect to
the management of funds 'are primarily ministerial, the supervisor' s duties as the chairman and as
a member of the township board are discretionary. The township may act, through its board of
trustees, to contract or otherwise associate with a city, for example. In doing so, the township
supervisor would be, in a position to vote upon or influence these actions. As a purely ministerial
officer, however, the city treasurer would not be empowered to vote or otherwise act in such
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matters. Consequently, there is no apparent conflict in duties which would prohibit one person
from simultaneously holding the two offices in question. Therefore, ,the office of city treasurer is
not incompatible with the office of township supervisor, and one person may hold both offices
simultaneously. 

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise. 

Ve trul yours, 

L E. PATTON

Senior Assistant Attorney General
Chief, Opinions Bureau

LEP: KJS: sc



NEIL F. HARTIGAN
ATTORNEY GENERAL

STATE OF ILLINOIS

SPRINGFIELD

62706

March 7, 1989

I - 89- 019

COMPATIBILITY: 

County Board Member and
Township. Supervisor

County Board Member and
Township Trustee

Township Trustee and School
Board Member

Honorable Vincent Moreth
State' s Attorney, Macoupin County
Macoupin County Courthouse
Post Office Box 480
Carlinville, Illinois 62626

Dear Mr. Moreth: 

I have your letter of February 22, 1989, wherein you
inquire whether the offices of ( 1) county board member and
member of the township board of trustees, ( 2) township
supervisor and: county board member, and ( 3) township trustee
and local school board member are incompatible. Because of the
nature of your question., I do not believe that an official
opinion of the Attorney General is necessary. I will, 
therefore,. comment informally upon your inquiry. 

At common law, incompatibility -of offices arises where
the constitution or a statute specifically prohibits the
occupant of one office from holding another or where the duties
of the two offices are such that the. holder. of one cannot, in

every instance, fully and faithfully discharge. the duties of
the other. ( People ex rel. Myers v. Haas ( 1908), 145 I11. App. 



Honorable. Vincent Moreth - 2. 

283, 286.) Because of the inability of a person holding both
offices to fairly represent the conflicting interests of both
the county and township, Attorney General Scott advisedin
opinion No. S- 877, issued March 17, 1975, ( 1975 I11. Att' y Gen. 
Op. 37), that the offices of county board member and township
supervisor were incompatible and, in opinion No. NP - 1108, ( I11. 
Att' y Gen. Op. No. NP - 1108, issued June 15, 1976), that the
offices of county boardmember and township auditor ( trustee) 
were incompatible. Since the issuance of those opinions, 
however, the General Assembly has declared it to be lawful for
any person to hold simultaneously the offices of county board
member and township supervisor and, in counties of less than
100, 000 population, the offices of county board member and
township trustee. ( Ill. Rev. Stat. 1987,. ch. 102, par. 4. 11.) 

The offices of township trustee and county board member remain
incompatible in counties with a population. of 100, 000 or more. 
See People ex rel. Fitzsimmons v. Swailes ( 1984), 101 I11. 2d
458 ( offices of county board member and township assessor
incompatible in counties of over 300, 000 population). 

Because there is no constitutional or statutory
provision prohibiting one person from simultaneously holding
the offices of township trustee and school board member, the

issue with respect to those offices devolves to whether the
duties of either office are such that the holder of one cannot, 
in every instance, properly and faithfully perform all of the
duties of the other. 

Section 13- 16 of the Township Law of 1874 ( I11. Rev. 
Stat. 1987, ch. 139, par. 126. 6) provides in part as follows: 

To the extent that moneys in the general
fund of the township have not been appropriated
for other purposes, the board of town trustees
may direct that distributions be made from that
fund as follows: 

1) either or both to school districts
maintaining grades 1 through 8 which are wholly
or partly located within the township or to
governmental units, as defined in Section 1 of. 
the ` Community Mental Health Act', providing
mental health facilities and services, including
facilities and services for the mentally
retarded, under that Act within the township; 

Emphasis added.) 
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As a school board member, one has a duty to provide for the
revenue necessary to maintain the schools' in his or her
district. ( I11. Rev. Stat. 1987, ch. 122, par. 10- 20. 3.) In

the instance of a school district which lies partly or wholly
within the township and which maintains grades 1 through 8, a

conflict could arise between a dual officerholder' s duty to
determine how township funds should be spent to best serve the
needs of the township and his or her duty as a member of the
board of education to provide for the revenue necessary to
maintain the district' s schools. 

Accordingly, it appears that the offices of town
trustee or township supervisor and school board member of a
school district, which lies wholly or partly within the
township, and whichmaintains grades 1 through 8, are

incompatible. Our research has disclosed nothing, however, 

which would render the office of town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for township funds. under section
13- 16 of the Township Law of 1874. See Informal Opinion No. 
I- 88- 003, issued February 16, 1988. 

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise. 

Very truly yours, 

MICHAEL J. LUKE

Senior Assistant Attorney General. 
Chief, Opinions Division
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COMPATIBILITY OF OFFICES: 

County Treasurer and Township
Supervisor

County Treasurer and School
Treasurer

The Honorable R. John Alvarez

State' s Attorney, Cass County
Cass County Courthouse
P. O. Box 167

100 East Springfield Street

Virginia, Illinois 62691

Dear Mr. Alvarez: . 

I have your letter inquiring whether a county treasurer may serve simultaneously
as either a township supervisor or a school treasurer. For the reasons stated below, the offices of: 

1) county treasurer and township supervisor; and ( 2) county treasurer and school treasurer are
not incompatible. 

BACKGROUND

According to the information you provided, the current Cass County treasurer
submitted her notice of resignation. The deputy county treasurer, who currently holds the offices
of township supervisor and school treasurer, is expected to be appointed to serve as the interim

county treasurer. You have inquired whether the interim county treasurer may serve
simultaneously as either a township supervisor or school treasurer. 
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ANALYSIS

The common law doctrine of incompatibility of offices precludes simultaneous
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of

either office from holding the other, or if the duties of the two offices conflict. so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office. 
People ex rel. Fitzsimmons v. Swailes, 101 Ill. 2d 458, 465 ( 1984); People ex rel. Smith v. 

Brown, 356 Ill. App. 3d 1096, 1098 ( 2005); People ex rel. Myers v. Haas, 145 Ill. App. 283, 286
1908). There is no constitutional or statutory provision that expressly prohibits one person from

serving simultaneously as both county treasurer and township supervisor. Similarly, there is no
constitutional or statutory provision that expressly prohibits one person from serving
simultaneously as county treasurer and school treasurer. The issue, therefore, is whether the
duties of the indicated offices are such that the holder of one office cannot, in every instance, 

fully and faithfully discharge all of the duties of the other office. 

County Treasurer and Township Supervisor

Your first question concerns whether a county treasurer may serve simultaneously

as a township supervisor. The county treasurer is primarily responsible for the safekeeping and
disbursement of county funds. The duties of the county treasurer are generally found in division
3- 10 of the Counties Code ( 55 ILCS 5/ 3- 10001 et seq. ( West 2016)) and include receiving and
safely keeping the revenues and public moneys of the county and all money and funds authorized
by law to be paid to the office, and disbursing those moneys and funds pursuant to law ( 55 ILCS
5/ 3- 10005 ( West 2016)), filing monthly financial reports with the county clerk and chairman of
the county board ( 55 ILCS 5/ 3- 10005. 2 ( West 2016)), and maintaining special funds ( 55 ILCS
5/ 3- 10005. 3 ( West 2016)). Additionally, the county treasurer acts as the ex -officio county
collector ( 35 ILCS 200/ 19- 35 ( West 2016)). As such, the county treasurer is charged with

receiving and distributing property tax proceeds and applicable interest to the various taxing
districts, including school districts and, in certain circumstances, townships, in accordance with
the Property Tax Code ( see 35 ILCS 200/ 20- 85 through 20- 150 ( West 2016)). Further, under

section 19- 27 of the School Code ( 105 ILCS 5/ 19- 27 ( West 2016)), county treasurers are to pay
over surplus bond funds to the school treasurer in qualifying circumstances. These duties are
ministerial in nature and do not involve the exercise of discretion or judgment. 

The township supervisor is the chief executive officer of the township. 60 ILCS
1/ 70- 15 ( West 2016). Article 70 of the Township Code ( 60 ILCS 1/ 70- 5 et seq. ( West 2016)) 

outlines the duties of the township supervisor, which include the receipt and distribution of all
moneys raised in the township ( 60 ILCS 1/ 70- 15 ( West 2016)), the preparation and filing of
annual financial reports for both township meetings and for use by the township board ( 60 ILCS
1/ 70- 15, 70- 30 ( West 2016)), maintaining the township' s accounts of receipts and expenditures
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60 ILCS 1/ 70- 25 ( West 2016)), and acting as ex officio supervisor of general assistance) The

township supervisor also acts as the chairman of the township board and is a voting member
thereof. 60 ILCS 1/ 80- 5( a) ( West 2016). In this capacity, the township supervisor, together with

the township's trustees, exercises many of the township's corporate powers. See 60 ILCS 1/ 85- 5
et seq. ( West 2016). 

A review of the applicable provisions of the Counties Code, Property Tax Code, 
and Township Code indicates that there is no relationship between the duties of county treasurer
and township supervisor that would give rise to conflicting duties or interests. Township
supervisors have discretionary powers with respect to voting upon matters that come before the
township board of trustees. The township may act, through its board of trustees, to contract or
otherwise associate with the county for law enforcement, fire protection; and other specified
services ( 60 ILCS 1/ 30- 155, 30- 165, 105- 20, 215- 10 ( West 2016)). In such instances, the

township supervisor would be in a position to vote upon or influence township actions. 

The duties of the county treasurer, being purely ministerial, do not include voting
or acting on matters affecting the county generally. See, e. g., Mitchell v. Short, 251 Ill. App. 357, 
359 ( 1929) ( the duties of a county treasurer are ministerial and, as such, they may be performed
by an individual appointed as deputy treasurer); I11. Att'y Gen. Inf. Op. No. I- 18- 001, issued
January 4, 2018, at 2 ( duties of a county treasurer are ministerial in nature); Ill. Att' y Gen. Inf. 

Op. No. I- 92- 009, issued February 4, 1992, at 2 ( county treasurer' s duties are ministerial and
involve no exercise of discretion, therefore, there is no possibility that a conflict of duties or
interests could arise with respect to the offices of county treasurer and township trustee). 2

As ex officio supervisor of general assistance, a township supervisor has the duty to oversee the
general assistance program within the township, which includes the distribution of township financial aid to
individuals with an illness or disability who cannot afford their medical care or supplies. 305 ILCS 5/ 6- 1 ( West
2016), as amended by Public Act 100- 538, effective January 1, 2018. The township supervisor must also pay out
township moneys upon a claim submitted against the township for medical treatment or supplies provided to those
individuals who qualify for financial aid under the general assistance rules of the township. 305 ILCS 5/ 6- 1 ( West
2016), as amended by Public Act 100- 538, effective January 1, 2018. However, like any other claim made against
the township, the township supervisor must be presented with a certificate by the township clerk which states the
amount and to whom the funds are owing; only then may the claim be paid, thereby eliminating any individual
judgment or discretion by the supervisor. 60 ILCS 1/ 70- I5, 80- 50( a) ( West 2016). 

See also 111. Att'y Gen. Op. No. 82- 039( NP), issued November 10, 1982, at 3 ( concluding that
although county treasurers are required by law to pay over a portion of real property tax revenue to various taxing
districts, the offices of county treasurer and park district commissioner are not incompatible because the treasurer' s
duties are ministerial and do not involve an exercise of discretion that could give rise to conflicting duties or
interests); III. Att' y Gen. Inf. Op. No. 1- 04- 008, issued May 21, 2004, at 2- 3 ( examining the compatibility of the
offices of city treasurer and township supervisor, and concluding that although some duties of a township supervisor, 
such as the ability of the supervisor to vote upon or influence actions of the township board of trustees to contract or
otherwise associate with another governmental unit, were discretionary, the duties of the office of city treasurer were
wholly ministerial, involved no individual discretion, and therefore were incapable of giving rise to any conflicts of
duties with respect to these offices). 
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Further, there are no statutory provisions authorizing townships or township supervisors to take
any action with respect to the office of county treasurer. Accordingly, the offices of county
treasurer and township supervisor are not incompatible, and one individual may serve
simultaneously in both offices. 

County Treasurer and School Treasurer . 

Your second question is whether a county treasurer may serve simultaneously as a
school treasurer. The school treasurer is responsible for the financial activities of the school

district. The duties of a school treasurer are governed by article 8 of the School Code ( 105 ILCS
5/ 8- 1 et seq. ( West 2016)) and include acting as the only lawful custodian of school funds ( 105
ILCS 5/ 8- 6, 8- 7 ( West 2016)), maintaining all school district accounts and their balances ( 105
ILCS 5/ 8- 6, 8- 7 ( West 2016)), and producing a monthly reconciliation of the district' s accounts, 
including verifying any account balance if called upon to do so by the school board ( 105 ILCS
5/ 8- 15 ( West 2016)). A school treasurer is authorized to pay out school district funds upon order
of the school board.' 105 ILCS 5/ 8- 16 ( West 2016). A school treasurer is also authorized to

designate one or more banks or savings and loan associations in which to keep school funds and
moneys and may enter into agreements regarding the deposit, redeposit, investment, 
reinvestment, or withdrawal of such funds. 105 ILCS 5/ 8- 7 ( West 2016). As noted above, the

duties of a county treasurer are purely ministerial. 

A review of the applicable provisions of the Counties Code and School Code

indicates that there is no conflict between the duties of county treasurer and school treasurer. 

Although there may be circumstances in which there are transactions between the offices, those
transactions are required by, and governed by, statute. Neither a county treasurer nor a school
treasurer has been granted the authority to exercise discretion with respect to their statutory
duties. Therefore, there is nopotential benefit to the county or the school district, or
disadvantage to any other school district within the county, that could arise from an office
holder' s performance of these ministerial duties. Accordingly, the offices of county treasurer and
school treasurer are not incompatible and one individual may serve simultaneously in these
offices. 

1n Class I county school units ( school units with less than 2, 000, 000 inhabitants ( 105 ILCS 5/ 5- 
1( a) ( West 2016), as amended by Public Act 100- 374, effective August 25, 2017), the school board either elects one
if its members to serve as school treasurer, or appoints an individual who is not a member of the board to serve as
school treasurer. 105 ILCS 5/ 8- 1( b) ( West 2016). Your letter does not indicate that the individual in question also

serves as a school board member. Accordingly, we will assume for purposes of your inquiry that the individual at
issue was appointed to the office of school treasurer by the school board, and is not a member of the school board. 
See III. Att'y Gen. Inf. Op. No. 1- 18- 001 ( concluding that the offices of school board member and county treasurer
are not incompatible). 
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CONCLUSION

Because the duties of the county treasurer are purely ministerial, a county

treasurer may serve simultaneously as either a township supervisor or school treasurer. 

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise. 

LYNN E. PATTON

Senior Assistant Attorney General
Chief, Public Access and Opinions Division

LEP: KMC: KAS: MAD: Ih
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COMPATIBILITY OF OFFICES: 

Township SuperVitiot and
CctunisSioner of County. 
Forest Preserve Didtrict. 

Honorable Jack Hoogatian

State' s Attorney
Lake County
Waukegan, Illinois 60

Dear Mr. Hoogatiant

I have you rein you ask whether a town- 

ship. supervis cdtutitteioner of the county

May 28, 1976

of the county

This inquiry is occasioned by the

superviscit serving as a. commissioner

preserve district would be in a posi- 

tion to vote as COMMitsiOner for the purchase of land which

is located within his township And refuse to vote for the

purchase. ofsland in other townships. 
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The enactment of Public Act 79- 457 created " An Act

in relation to the situltaneous tenure of certain public

offices". ( Ill. Rev. Stat. 1975, ch. 102,. pars. 4. 10 et. seq.) 

This Act provides that the officet of county board member

and township sUperVisor are compatible but adds that simul- 

taneously holding both offices is lawful only for a county

board member who may be elected to the office of township

supervisorin or before 1977. • Such a person may held the

two offices simultaneously Until' the expiation of his term

as county board member; thereafter the simultaneous holding

of both offices is unlawful. Section 2 of the Act •( Ill:. Rev. 

Stat. 1975, ch. 102, par. 4. 11) reads asi follows: 

2. it is lawful for any county board member
who may be elected in 1977 or before 1977. to the
office of township supervisor to hold the office

of county board member and township supervisor
simultaneously until the expiration of his term
of office as county board member; thereafter. 

isis unlawful for the same individual to hold both such
offices siMulteneously." 

In• Opinion No. S= 1016, issued Decetber 11, 1975, i explained

that a person who is elected to the county board in November

of 1976 may lawfully hold that position simultaneously with

the office of township sUpervisor. ehoUld he be elected to the

latter office in 1977... 
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In counties such as Lake . County where theAjoundaries

of the foreSt preserve district are coextensive with the

boundaries of the coUnty, the county board members serVe, as

ex officio foreat preserve ' district COioniesiOners. ( Ill. Rev.. 

stat. 1975, 04 511/ 2,. par: 3a.) It must be preaUmed, that

the General AsseMblYenacts legislation with an awareness of

existing itatUted.. ( TheodOsis Keeshiri: Motor ExOtOW& Co. 4: 

341 111. App. 84). It must, herefore, be PresuMed. thwhen

the General Ai0Obly enacted Public Act 79- 457, it WAWare

of the fact that SOide county boar4 membere are ex Officio

commissioners - Of thecounty forest; prederVe district. Public

Act 79- 457 applies_ to all countYboard weathers; the- cOUpty

board members who are ex officiofOrest preserve cOmMiSaionera

are not excluded froav the Act' s provisions. It is' i. OPtOiciti

that pliblio Act: 70467 anawers y04e. inqUiry, Since . a t. 11' 

Ship Supervisor may - lawfully serT4 as a county board member, 

the supervisor may also serve as eX officio cOmmissiOnerOf

the county forest preserve distrtdt: However, the SaMe- time

limitOtiont: that 04• 1i0 Act 79,457. imposes upon similltaneduely

holding the offices Of county board Member and township super- 
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visor necessarily apply to the holding of the offices of county

forest preserve district commissioner and township supervisor. 

Incompatibility between offices arises when . the

duties of the offices are such that the holder of one' cannot

in every instance properly and faithfully perform all the

duties of the other. ( People v. itaas, 145 111. App. 2833) 

As you point out in your letter, IA can be argued that a town- 

ship supervisor cannot simultaneously serve as a county forest

preserve district commissioner since the supervisor would be

in a position to favor his township in purchasing land for

the forest preserve district. It is within the power of the

legislature to provide that two offices may be held by the

same individual even though such offices might be held to be

incompatible at common law. ( Atho v. Weaver, 39 N. J. 418; 

189 A. 2d 271 3 McQuillon Mun. Corp. 3rd Ed. Rev..,. sec. 12. 67, 

p. 296.) PUblic Act 79- 457 has settled the question of the

compatibility between the offices of township supervisor and

commissioner of the county forest preserve district. A person

may simultaneously perform the duties of both offices in

accordance with the Act' s • provisions. 

Very truly yours, 

ATTORNEY GENERAL
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OFFICERS: 

Compatibility
Regional Planning CoMmi. seion

WILLIAM J. SCOTT
ATTORNEY GENERAL

STATE OF ILLINOIS
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SPRINGFIELD

82706

Io

November 3, 1972

ONO

Honorable ' Robert S. 

State' s Attorney
Peoria County

Peoria County Ct
Peoria, Illi

Dear Mr, C

1 have ur rc;?' letter wherein .you state in parts

Considering the facts set forth below and your
Opinion S- 419 of March 13, 1972, to the Hon. William

J. Cowlin, State' s Attorney of McHenry County, your

opinion is .requested on the following q estions e

1. May each or any of the following Office holders
servo on a regional planning commissions township
nupervisor.' county board member under mrd reorgan- 
isation, city manager, mayor or village. president, 

city councilman, city commissioner, village tretetee7
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2. May those meMbers of the County Board. ( of Super- 

visors) appointed to a regional planning commission. 
before the April, 1972 election, who were not elected

to the new County Board, continue to serve as commission

members? 

You first ask whether various office holders may serve on

a regional planning commission. I enclose a copy of my Opinion

No. S- 5.004 issued Jule 24; 1972. in that opinion. I held that

a county board member, a mayor or village president, and a

member of. & city council or village board could simultaneously

serve as a member of a regional planning commission. While I

did not specifically discuss a township supervisor, a city

manager or a city commissioner, the reasoning in that Opinion

s equally, applicable to th-ase offices. 

You also ask whether members of the County Board of

Supervisors appointed to the Tri -County Regional Planning

Commission before the April, 1972 election may - continue to

serve on the Commission if they were not elected to the new

County Bogard. You nota that the appointments were made to

the individuals without reference to their elective offices

at the time of the appointment. 
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Section 3 ( a ) 2 ( 1) . of the resolution creating the Com- 

mission provides that elected officials who are appointed

to the Commission shall serve on the Commission until the

end of their terra of office, but not more than three years. 

If this section i. s to have any effect, then those indi- 

viduals who were not reelected to the County Board should

not be serving on tha Commission after the end of their

term on the County Board. 

bisso construed as to give

and sentence in order that

It is necessary that

effect to each word, 

no such word, clause

may be deemed superfluous or void. 

Industrial: Commission, 364 Ill. 145. 

statutes

clause

or sentence

Con3urere Co. v. 

Iaberer and Co. v. 

Smerli., g, 307 Til. 131:.) Therefore, effect should be given

to this Section axid those not reelected to the Cot my Board, 

should• no longer serve on the Cemmiasioa. 

Furthermore, with regard to statutory construction, the

court in Pettereon v. City of .• pervi2le, 9 I11. 2d 233, has

stated*. 

But the primary object of statutory
construction is to ascertain and give effect to
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legislative intent.. In ascertaining legislative
intent, the coarcts should consider the reason or

necessity for the enactment and the meaning Cf
the words, enlarged or restricted, . according to
their real intent. Likewise the court will always
have regard to existing circumstances, contempo- 

raneous conditions, and the object sought to be

obtained by the stz tute. * * * " • 

From the facto you state in your letter, it 1e apparent that

the amendment to the resolution creating the Tri -County. 

Regional Planning Commission was intended to make it possible

for the Commiafaion to qualify for federal grants. The federal

requirements that you quote provide that ' at lee st 2/ 3 of th

ommission shall be comprised of elected officials. These

ircumatances aubetanti.a.te the contention that these ifidi- 

viduals were appointed in their official capacity, even though

the appointment was. made without specific reference tcetheir

elective offices. Therefore, in my opinion, your second

quotation meat be ansswered in the negative. 

very truly yours, 

ATTORNEY. GENERAL
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March 7, 1989

I = 89- 019

COMPATIBILITY: 

County Board Member and
Township. Supervisor

County Board Member and
Township Trustee

Township Trustee and School
Board Member

Honorable Vincent Moreth
State' s Attorney, Macoupin County
Macoupin County. Courthouse
Post Office Box 480
Carlinville., Illinois 62626

Dear Mr. Moreth: 

I have your letter of February 22, 1989, wherein you
inquire whether the offices of ( 1) county board member and
member of the township board of trustees, ( 2) township
supervisor and. county board member, and ( 3) township trustee
and local school board member are incompatible. Because of the
nature of your question, I do not believe that an official
opinion of the Attorney General is necessary. I will, 
therefore,. comment informally upon your inquiry. 

At common law, incompatibility of offices arises where
the constitution or a statute specifically prohibits the
occupant of one office from holding another. or where the duties
of the two offices are such that the holder, of one cannot, in

every instance, fully and faithfully discharge the duties of• 
the other. ( People ex rel. Myers v. Haas ( 1908), 145 I11. App. 
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283, 286.) Because of the inability of a person holding both
offices to fairly represent the conflicting interests of both
the county and township, Attorney General Scott advisedin
opinion No. S- 877, issued March 17, 1975, ( 1975 I11. Att' y Gen. 
Op. 37), that the offices of county board member and township
supervisor were incompatible and, in opinion No. NP - 1108, ( I11. 

Att' y Gen, Op. No. NP - 1108, issued June 15, 1976), that the
offices of -county board member and township auditor ( trustee) 
were incompatible. Since the issuance of those opinions, 
however, the General Assembly has declared it to be lawful for
any person to hold simultaneously the offices of county - board
member and township supervisor and, in countiesof less than
100, 000 population, the offices of county board member and
township trustee. ( i11. Rev. Stat. 1987, ch. 102, par. 4. 11.) 

The offices of township trustee and county board member remain
incompatible in counties with a population of 100, 000 or more. 
See People. ex rel. Fitzsimmons v. Swailes ( 1984), 101 I11. 2d
458 ( offices of county board member and township assessor
incompatible in counties of over 300, 000 population). 

Because there is no constitutional or statutory
provision prohibiting one person from simultaneously holding
the offices of township trustee and school board member, the

issue with respect to those offices devolves to whether the
duties of either office are such that the holder of one cannot, 
in every instance, properly and faithfully perform all of the
duties of the other. 

Section 13- 16 of the Township Law of 1874 ( I11. Rev. 

Stat. 1987, ch. 139, par. 126. 6) provides in part as follows: 

To the extent that moneys in the general

fund of the township have not been appropriated
for other purposes, the board of town trustees

may direct that distributions be made from that
fund as follows: 

1) either or both to school districts

maintaining grades 1 through 8 which are wholly
or partly located within the township or to
governmental units, as defined in Section 1 of
the ` Community Mental Health Act', providing
mental health facilities and services, including
facilities and services for the mentally
retarded, under that Act within the township; 

Emphasis added.) 
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As a school board member, onehas a duty to provide for the
revenue necessary to maintain the schools' in his or her
district. ( I11. Rev. Stat. 1987, ch. 122, par. 10- 20. 3.) In

the instance of a school district which lies partly or wholly
within the township and which maintains grades 1 through 8, a

conflict could arise between a dual officerholder' s duty to
determine how township funds should be spent to best serve the
needs of the township and his or her duty as a member of the
board of education . to .provide for the revenue necessary to
maintain the district' s schools. 

Accordingly, it appears that the offices of town
trustee or township supervisor and school board member of a
school district, which lies wholly or partly within the
township, and which.. maintains grades 1 through 8, are

incompatible. Our research has disclosed nothing, however, 

which would render the officeof town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for township funds. under section
13- 16 of the Township Law of 1874. See Informal Opinion No. 
I- 88- 003, issued February 16, 1988. 

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise. 

Very truly yours, 

MICHAEL J. LUKE

Senior Assistant Attorney General
Chief, Opinions Division
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February 16, 1988

I - 88- 003

COMPATIBILITY OF OFFICES: 

The Offices of Town Trustee and
School Board Member

Honorable. Dennis Schumacher
State' s Attorney, Ogle County
County Court House. 
Oregon, Illinois 61061- 0395

Dear Mr. Schumacher: 

I have your letter wherein you inquirewhether the

offices of town trustee and school board member are

compatible. Due to the nature of your question, I do not
believe that an official opinion of the Attorney General is
necessary. I will, however, comment informally upon, the issue
you have posed. . 

Incompatibility between offices exists where the
constitution or a statute specifically prohibits the occupant
of either office fromholding the other, or where the duties of

the twooffices conflict so that the holder of one. cannot in

every instance properly and faithfully perform all the duties
of the other. ( People ex. rel. Myers v. Haas ( 1908), 145 I11. 

App. 283, 286; see generally People . ex. rel. Teros v. Verbeck

1987), 155 Ill. App. 3d 81.) There is no constitutional or

statutory provision prohibiting one person from simultaneously
serving as a town trustee or township supervisor, who pursuant

to statute is a member of the town board of trustees ( I11. Rev. 

S*. at. 1985, ch. 139, par. . 117) , and as a member of a board of
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education. The issue devolves, therefore, to whether the

duties of either office are such that the holder of one cannot
in everyinstance, properly and faithfully perform all of the
duties of the other. 

Section 13- 16 of the Township Law of 1874 ( I11.. Rev. 

Stat. 1985, ch. 139, par. 126. 6) provides in part as follows: 

To the extent that moneys in the general
fund of the township have not been appropriated
for other purposes, the board of town trustees

may direct that distributions be made from that
fund as follows: 

1) either or both to school districts

maintaining grades 1 through 8 which are wholly
or partly located within the . township or to

governmental units, as defined in Section 1 of
th e.' Community Mental Health Act', providing
mental health facilities and services, including
facilities and services for the mentally re- 
tarded, under that Act within the township; 

Emphasis added.) 

As a school board member, one has aduty to provide for the

revenue necessary to maintain the schools in his or her
district. ( I11. Rev. Stat. 1985, ch. 122, par. 10- 20- 3.) In

the instance of a school district which lies partly or wholly
within the township and which maintains grades 1 through 8, a

confict could arise between a dual officerholder' s duty to
determine how township funds should be spent to best serve the
needs of the township and his or her duty as a member of the

board of education to provide for the revenue necessary to' 
maintain the district' s schools. 

Accordingly, • it appears that the offices of town

trustee or. township supervisor and school board member of a

school district, which lies wholly or partly within the

township, and which maintains grades 1 through 8, are

incompatible. Our research has disclosed nothing, however, 

which would render the office of town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for township funds under section
13- 16 of the Township Law of 1874. 
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This is not an official opinion of the Attorney
General. If I can be of further service, please advise. 

Very truly yours, 

SHAWN W. DENNEY

Solicitor General
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ATTORNEY GENERAL
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I - 93- 050 ' 

COMPATIBILITY OF OFFICES: 

Township Supervisor and School
Board Member of District

Maintaining Grades 9 through 12

r

Honorable Michael J. Waller

State' s Attorney, Lake County
18 North County Street
Waukegan, Illinois 60085

Dear Mr. Waller: 

I have your letter wherein you inquire whether one

person may simultaneously hold the offices of township supervisor
and school board member of a school district which maintains

grades 9 through 12, and which lies partly within the township. 
Because of the nature of your inquiry, I do not believe that the

issuance of an official opinion is necessary. I will, however, 

comment informally upon the question you have raised. 

The common law doctrine of incompatibility of offices
precludes simultaneous tenure in two offices where the consti- 

tution or a statute specifically prohibits the occupant of either
office from holding the other, or where the duties of the two

offices conflict so that the holder. of one cannot, in every
instance, properly and faithfully perform all of the duties of
the other. ( Rogers v. Village of Tinley Park ( 1983), 116 I11. 

App. 3d 437, 440- 41; People ex rel. Myers v. Haas ( 1908), 145

I11. App. 283, 286.) There is no constitutional or statutory
provision which prohibits one person from simultaneously serving
as both a township supervisor and as a member of a board of

500 South Second Street. Springfield. Illinois 62706 217- 782- 1090 • TDD 217- 785- 2771 • FAX 217- 782. 7046
100 West Randolph Street, Chicago, Illinois 60601 312- 814- 3000 • TDD 312-814- 3374 • FAX 312- 814. 3806
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education. The issue, therefore., is whether the duties of either

office are such that the holder of one cannot fully and faith- 
fully discharge all of the duties of the other. 

I note, initially, that section 13- 16 of the Township
Law of 1874 ( I11. Rev. Stat. 1991, ch. 139, par. 126. 6; 60 ILCS

5/ 13- 16 ( West 1992)), authorizes a township board of trustees, of

which the township supervisor is a member ( I11. Rev. Stat. 1991, 

ch. 139, par. 117; 60 ILCS 5/ 13- 1 ( West 1992)), to distribute
surplus town funds to certain school districts: 

To the extent that moneys in the

general fund of the township have not been
appropriated for other purposes, the board of

town trustees may direct that distributions
be made from that fund as follows: 

1) either or both to school districts

maintaining grades 1 through 8 which are

wholly or partly located within the township
or to governmental units, as defined in

Section 1 of the ' Community Mental Health
Act', providing mental health facilities and
services * * *; 

Emphasis added.) 

Because a school board member has a duty to provide for
the revenue necessary to maintain the schools in the district
I11. Rev. Stat. 1991, ch. 122, par. 10- 20. 3; 105 ILCS 5/ 10- 20. 3
West 1992)), it is clear that in districts which lie wholly or

partly within the township and which maintain grades 1 through 8, 
a conflict could arise between the township supervisor' s duty to
determine how township funds should be spent to best serve the
township, and hisor her duty as a member of the school board to
provide for necessary school revenue. While such a conflict

would render the office of township supervisor incompatible with
that of a school board member in a school district which is

eligible for township funds under section 13- 16 of the Township
Law of 1874, the conflict in duties would not exist in a school

district which maintains only grades 9 through 12 and thus does
not qualify for township funds under section 13- 16. 

Moreover, there appears to be no conflict between the

other duties of a township supervisor and the duties of a school
board member of a school district which maintains grades 9

through 12 and lies partly within the township. As a member of
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the governing board of a township, a tbwnship- supervisor exer- 
cises the corporate powers of the township. ( See I11. Rev. Stat. 

1991,. ch. 139, pars. 126. 1 through 126. 28; 60 ILCS 5/ 13- 11

through 13- 38 ( West 1992).) In addition, township supervisors
serve ex officio as supervisor of general assistance ( I11. Rev. 

Stat. 1991, ch. 23, par. 12- 21. 2; 305 ILCS 5/ 12- 21. 2 ( West 1992)) 

and as treasurer of the road district. ( I11. Rev. Stat. 1991, 

ch. 121, par.. 6- 114; 605 ILCS 5/ 6- 114 ( West 1992).) As a member

of a board of education, a school board member exercises the
corporate powers. of the school district. ( I11. Rev. Stat. 1991, 

ch. 122, par. 10- 20. 1 through 10- 23. 12; 105 ILCS 5/ 10- 20. 1' 

through 10- 23. 12 ( West 1992).) There is no relationship between
the various duties of the township supervisor and the duties of a
school board member of the school district in. question which
would conflict and render the offices incompatible. 

Accordingly, it appears that the offices of township
supervisor and school board member of a school district, which

lies partly within the township, and which maintains only grades
9 through 12, are not incompatible, and, therefore, one person

may simultaneously hold both offices. 

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise. 

Very truly yours, 

MICHAEL J. L

Senior Assistant Attorney General
Chief, Opinions Division

MJL: JM: Cj
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Gentlemen: 

I have your letters wherein you inquire, respectively, 

whether a township supervisor or a township trustee may simulta- 
neously serve as a township cemetery trustee. Because of the
nature of your inquiries, I do not believe that the issuance of
an official opinion is necessary. I will, however, comment

informally upon the questions you have raised. 

Offices are deemed to be incompatible when a statute or

the constitution prohibits the holder of one office from holding
the other, or where the duties of either office are such that the

holder of the one office cannot fully and faithfully perform all
of the duties of the other office. ( People ex rel. Myers v. Haas

1908); 145 Ill. App. 283.) One person may not hold two incom- 
patible offices simultaneously. 
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Section 2a of the Public Officer Prohibited Activities

Act ( 50 ILCS 105/ 2a ( West 1992)) provides: 

Township supervisors and trustees. No

township supervisor or trustee, during the
term of office for which he or she is elect- 

ed, may accept, be appointed to, or hold any
office by the appointment of the board of
township trustees unless he or she first
resigns from the office of supervisor or

trustee or unless the appointment is specifi- 

cally authorized by law. A supervisor or

trustee may, however, serve as a volunteer

fireman and receive compensation for that

service.. Any appointment in violation of
this Section is void." 

There are various statutory provisions relating to the
appointment of township cemetery trustees, which provide alterna- 

tive methods for their selection. However, the information which

you have provided indicates that the cemetery trustees in ques- 
tion were, in each case, appointed by the township board of. 
trustees. 

Section 1 of the Public Graveyards Act ( 50 ILCS 610/ 1

West 1992)) provides for the appointment of three cemetery
trustees by. the township board of trustees. Such trustees serve

staggered six year terms, with one trustee being appointed in
each odd numbered year. Section lc of the Public Graveyards Act

50 ILCS 610/ lc ( West 1993 Supp.)) authorizes the cemetery
trustees, after referendum approval, to levy a tax for cemetery
purposes. 

Because trustees appointed pursuant to the Public

Graveyards Act are appointed by the township board of trustees, 
section 2a of the Public Officer Prohibited Activities Act will

clearly apply to the appointment of a supervisor or township
trustee to the cemetery board. Section 2a provides that neither

the township supervisor nor a township trustee may accept such an
appointment without first resigning from his office. Therefore, 

in these circumstances, the offices of township cemetery trustee
and either township supervisor or township trustee are rendered
incompatible by statute, and an appointment made in violation of

the section would be void. 

Section 2a of the Public Officer' Prohibited Activities

Act does not, however, address circumstances in which a person
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serving as a cemetery trustee is subsequently elected or appoint- 
ed to the township board. In those circumstances, unless the

duties of the two offices conflict, it may be possible for one
person to hold both offices until the end of his or her term as

cemetery trustee. 

Cemetery trustees are responsible for levying a tax and
for receiving and administering funds for the construction, care

and maintenance of cemeteries owned by the township. The fidu- 

ciary duty of the cemetery trustees, like that of the township
board of trustees, is to the people of the township, not to any
other entity. Nonetheless, the cemetery board is independent of
the township board and does not operate as a subordinate body. 
The township board does not approve the budget of the cemetery. 
board, and the funds managed by the cemetery board are generally
derivedfrom. separate sources. Therefore, it appears that the

duties of cemetery trustee and township trustee are not necessar- 
ily antagonistic, and will not render the two offices incompati- 
ble, except when the cemetery trustee is appointed by the town- 
ship board of which he is a member. 

This analysis is limited to instances in which cemetery
trustees are appointed by the township board. In townships in. 

which cemetery trustees are otherwise. selected, a different

conclusion may appertain. 

This is not an official opinion of the Attorney Gener- 
al. If we may be of further assistance, please advise. 

Sincerely, 

MICHAEL J. LUKE

Senior Assistant Attorney General
Acting Chief, Opinions Bureau

MJL: KJS: cj


