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COUNTIES:

CGmpatibility - COunty Board
Mémbér and Attorney for Fire
Protection bistrict

 Honorable John J. Bawman
StA"e'a Attoxney

ge Ootmty ’

207 South Reber Street
Wheaton, Illinois 60187

Déar Mr. Bowman:

Ty have your,lfttet Wh*fgin you states

'"f,ﬁc°;whose meémbers are appoint-
ky Board?®

Ay jears that incompatibility between
offices arisas where'the Constitution. or a statute, specifi-
'cally p:ohibits the oeeupant of either one 6f the offices
from holding the other, czr_wheze.. because of the duties of

1) rule 1aid down in ééop_‘-ié v. Haas,

6% JM



Honorable Johh'Je'Bowman - 2,

either office a conflict of interest may Arise.\or Qhere the
duties of either oﬁfice are such'that the holder of one cannot,
in every instance, properly and faithfully perform all the
duties of the other.

. fThere are no constitutional or sfatuiory ptovisibns
ﬁhich»expressly prohibit an individual from simultanecusly
holding the two positions reférrgd to in your letter. There-.
fore, the questiéh arises wheﬁher,.bec&usé’of thelduties or
powers of either office, a conflict of"intexest exists in .
simultaneously holding the two offices, |

| In opinion No. 1426. 1ssued September 1, 1965, the
question of compatibility between the offices of county board
member and fire district truatee was considered. In that
opinion. it was held that there were no conflicting duties
between the redpective offices and that consequently the
ofﬁices‘were eompatible, However, since that opinion was
issued, county boardé and.ﬁire protection districts have
acquired additional powers and duties.

While your request raises €he questibn of cémpati-
bility of the office of county board member in relation to
the position 6f,att6:hey rather thanitxuetee éfithe fire
_ protection district, this opinion is not to be censtrued

as determining whether such attorney is an officer or an employee,
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"An attornéy”hns.a duty to protect his client's interests.

- (Holmes v. Williamson, 33 Ill, App. 2& 458.) Consequently, an
attorney for ﬁhe‘fite~pr6tectlcn district wouid be obligated .
to assist and advise ﬁhe-t&ustees in the execution 6f their
gtatutory powers and duties. Thus, whether the atﬁorney is
viewed as aﬁ office?-or employee, any conflicg in regard to

Sanitary District,

duties would éxiet.in either case. Peabody v,
330 111. 250, - '
.There are several areas wheré. bécauée of the ngﬁure
of powers given to both county boards and fire protection
districts, a person who simultaneously holds the positions of
county board member and attorney for the fire protection district
will have, in my opinion. a.cdnflict of interest and be unable
to properly and faithfully perform the duties of both offices.
One area where a conflict equld-arise is in the
provision and opetﬁtiqn of ambulance service. Under section 22
of "AN ACT in relation to fire protection diétticta“ (x1l. Rev.
stat. 1973, ch. 127 1/2, par. 38.5(c) (2)), the trustees of
‘a fire protection district have the power to contract with
othér gavefnmental units for the provision and oPératiOn,of
ambulance service. Under section 25.12-1 of "AN ACT to revige -

the law in relation to counties" (Ill. Rev. Stat. 1973, ch. 34,
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par. 419.1(c) (2)), county boards have the same power to contract
with other govermnmental units for the provision and'operatioﬁ
of.ambulancé service. Thus, it is conceivable that a county

and a fire .prot'ec'tién district might wish to contraet as to
ambulance service. In such an instance, a péison who simultan-
e§usiy is a county board member_énd attorney for the fire
ptotécéiaﬁ‘a;étrict-WOuld Se in theAuntenable'poaition of being
a party to both sides of a contract. ' Since both as board member
and attorney, such person would be attempting to negotiate a
'contract most advantaggous'toﬁhis side, it is monpinion that
such parson would be unablé to properly and faithfully perfoim
the duties of bofh offices. ' .

" Another area whére a conflict could arise is in the
regulation of émbﬁlance service. The trustees.of a fire
p:Qtegelon distriet_havé the power to adopt ruies and regglat;ona
relating to ambulance service. (Ill. Rev. état. 1973, ch. 127 1/2,
par. 38;5.) County boards ﬁavé the same power.. Ill. Rev. Stat,
1973, c¢h. 34, par. 419.1. |

A conflict could also arise in another area of regu-
lation. The trustees of a fire protection district have the
duty.to prescribe necessary regulations for the prevenéiop and
control of fire in the district. (Ill. Rev. Siat; 1973, ch, 127 I/Z.A

par. 31.) VCthty boards have the power to preéscribe #easaﬁéble
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rules ahd regulations gcverning the consimcti'on. alteration,
and maintenance of buildinga and other structures in a condition.
reasonably safe from hazards of fire. (r11. Rev. Stat. 1973,

ch. 34, pars, 422 and 423.) It is ¢onceivable that the‘regu—‘
lations wiich the county board wculd chPt might conflicEAwiﬁh
the regulations of the fire protection district and that, in

_ either position, the attorney would assist in drafting the regu-
lations. ‘

The trustees of a fire protection district have broad
powers to further their main object which is the prévention and
control of fire. (Ill. Rev. Stat. 1973, ch. 127 1/2, par, 21.)
County boards have the specific duty to take all necegsary
meacuresrcq prevent forest fires. (Ill. Rev. Stat. 1973, ~ '
‘ch, 127 1/2, par. 303.) It is conceivable that, in the eiecutj.on ,
of these duties, a conflict might arige.

The trustees of a fire protection district have the
power to;purchaae personal property by contradt for the purposes
‘of the district. (Iii. Rev. Stat. 1973, ch. 127 1/2, par. 26.)
County boards have the power to acquire and maintain a radio
broadcasting staﬁion £cr fire protection purposes. (Ill. Rev,
Stat. 1973, ch. 34, par. 416.) In regard to the radio broad-
casting station, the éounty board has the pawer'to furnieh fife

protection officers and employees with radio receiving sets and
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équiﬁmént'hecéssury for receiving messages from and éénding
messages to the broadcasting station. While the meﬁﬁca by
which sueh aquiménﬁ would be furnished to fize protection
officers is not clear, it is conceivable that gome kind of
contractual arrangemant might be made. If this were to occur.‘
then a person who is simnltaneously a éounty board member and
attorney for a fire protectian district would be in the untenable
position maptianed above in regard to é¢ontracts for ambulance
‘service. Thus, it is my opinion that such peiéon would be |
‘unable to properly and faiﬁhfully—perform the duties of both
offiees. 4 ‘
. Pinally, a person who is simultaneously a county board
meémber and aﬁeorﬁey for the fire protection district is in a
questionable positicn in regard to the trustees of the fire
ptcteétibn district. 1In the aitn,aﬂcsn described in your request,
such a person ie in a position where he can appoint the trustees
whio in turn can éiiploy him as coundel for the fire protection
district. While it is not clear to vhat extent any one member
of the county board could influence the appointments. i¢ wonld
be pxeferable to avoid such a asituation, -

- Conaequently. in answer to your question, it 19 “my
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opinion that the positions of county board member and att.omay
for the ﬁre proteatien distriot are incompatible.

Very truly yours,

ATTORNEY GENERAL



