WILLIAM J. SCOTT
' " ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET

SPRINGFIELD
62706

February 4, 1975

FILE NO. NP-870

COUNTIES: 4
Conflict of Interest -
County Board Chairman as
'Member and Director of
Central Illinois Agency on
Aging, Inc. '

Honorable' Robert A.
State's Attorney
Marshall County
Lacon, Illinois- 6

Dear Mr. Bary
letter in which you state:

fo time the chairman and members of

- “outfty/Board are asked to serve as directors
for “wartbous agencies providing services in our
region. The most Fecent request has been by the

. Central Illinois Agency on Ageing, which, as I
understand it, is an;agency established under.
Title III of the Older Americans Act of 1965,

" as amended, which provides, among other things,
interrelated services for the aged over a ser-
vice area of Pulton, Marshall, stark, Tazewell
and Woodford Counties. A representative of this
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agency has requested the chairman of our County
Board to serve as a director on said agency.
There would be no compensation for the appoint-
' 'ment other than perhaps mileage expenses. This
.agency is funded by Fedetal and State funds..

My specific question is whether or not the chair-
man of our County Board or a member of said
County Board may serve as a director of this

agency without being in violation of Section 1,

Chapter 102 of the Illinois Revised Statutes.
"I would appreciate an opinion on this question.'

The specific agency to which you refer, the Central
. Illinois Agenéy on Aging, Inc., (hereinafter C.I.A.A., Inc.),
is a general not-for—profit corporation formulated pursuant
to the General Not For Profit COrpotation Act. Ill. Rev.
Stat. 1973 ch. 32, pars. 163a et seq.

In People v. Haas, 145 Ill. App. 283, it was held

that incompatibility between offices arisea where the COnstitution
of a statute specifically prohibits the occupants of either

one of the offices from holding the other or where because

of the duties of aither office a conflict in interest may arise,
or where thé duties of eithei office are suoh that the holder

of one cannot in efery'ineﬁancé properly éad foiﬁhfully per-

form all the duties of the other.

Sectien 1 of "AN ACT to6 prevent fraudulent and
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corrupt practices in the making'or accepting of official

appointments and coht:acgs by public'officers" (X11. Rev.

Stat. 1973, ch. 102, par. 1) provides:

"No member of a county board, during the term of
office for which he is élected, may be appointed
to, accept or hold any office other than. chairman
of the county board or member of the regional
planning commission by appointment or election of
the board of which he is a member. Any such

.. prohibited appointment or election is void. This

Section shall not preclude a member of the county

‘board from being aelected or from servify as a

member of the County Personnel Advisory Board as
provided in Section 12-17.2 of 'The Illinois
public Aid Code', approved April 11, 1967, as
amended, or as a meémber of a County Extension
Board as provided in Section 7 of the 'County .

- cooperative Extension Law', approved August 2,

1963, as amended." ' (emphasis added.)

First, by the plain'méanipg of the statute, the

limitations -imposed by section;i apply only gb those offices

_6ver which the county board has the power of appointment or

eigction"a

The position that is cited in the instant

situation, that of & director of the Central Illinois Agency

on Aging,

exercises

Inc., is not an office over which the county board

either powers of appointment or election. Rather,

the directors of C.I.A.A., Inc. are chosen on an independent
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voluntarf‘basis as cohéerned citizens who have shown a
special intefest in, or qualification for, cQordinating
the Aelivery of existing services affécting the elderly..
.'Thus, in'iesponse to your apecifié question, the chairman
or a membex of your county boafd may sefve'as a director
of G.I.A.A..'Inc. Qithout bein§ in violation of section 1

of "AN ACT to prevent fraudulent and corrupt practices",

T supra.

Second, in order for a compatibility qﬁeétion'to
be raised at all, it is nécessary'to decide if the position
of direc£ar, C.I.A.A., Inc., is a public office. Over the
years thélillinoié Supreme Court énd courts of other
jurisdictions have outlined the ingredients that comprise
a public office.

An 1ﬁdispen§able requirement of a éuhlic 6ffice .
is that the duties of the incumbént of an office involkes

an exercise of some portion of the sovereign pawet.' People

v. Brady, 302 Il1. 576, 582; Olson v. Scully, 296 Ill. 418,
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421 martin v, Smith, 239 Wisc. 314, 332, 1 N.W. 2d 163,

172; Parker v. Riley, 18 cal. 24 83, 87, 113 P. 2d 873,

. 875; State ex rel. Green v. Glenn, 39 Del. 584, #87, 4

A. 24 366:, 3‘6“7- ‘State ex rel. :B’arnex v. Hawkins, 79 Mont;.

506, 528. 257 P. 411. 418; 53 A.L. R 595, 02; 140 A.L.R,
1076, 1081, .
In Peogle v. tagz 302 11l. 576 the Illinois
Supreme COurt held that cemmitteeman of political parties
were not public_offtcerei- The court placed atronq emphasis
on the notion that a person must ekercise some_portion of
state soveteignty to be a public officer. At page 582, the
court states: _ |
"® ® & The Host important characteriatic -of
an office is that it involves a delegation to
the officer of some of the solemn fundtions of
government to. be exercised by him for the benefit
of the pdblic. some portion of the sovereignty
of the. state, either 1egislatiVe, executive or
- judicial, attaches for the time being to the officer,
to be éisrcised for.the public Benefit. - Unless
- the powérs conferted by the act creating the

office are of this nature the individual. filling
Athe office 18 not a public officer.”

An office is a pdblic position created by the COnsti-

tution or by law, ccaﬁinﬁing during the pleasure of the
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appointing power or for a £1xed'time, with a successor

necessarily being elected or appointed. - Bunn v. Illinois,

45 111. 397; Fergus v. Russsl, 270 I1l. 304; _S_t_:_a__g_g_ v.
Sowards, 64 6k1& cr. Rep. 430, 82 p. 24 354-;. 140 A.L.R.
1076, 1080. | | |
| Seétion 24 of #rticlé V of the Illiﬁois constitution
of 1876 reaa as follows:
“Aﬁ office ia'é public position é?eatéé_by the
constitution or law, continutng during the.
- pleasure of the appointing power, or for a fixed
’4timé, wi%b a succéssor elected of appogntedﬁﬂ
This constitutional definition of public office
applied only to State officers. (People vaALOfolet, 175
I11. 585;) The definition was broad gnough_{:o embrace
withi@ ité terms all officers of units of local government, -
but itkhad_no refetence to thém. It served as a guide- to
the Geﬁeral'Aséémbgy tn‘making ité apprcpriatione.'SO that
it could determine who were officers éf the étate and who
wefe empibyees, and thereby comply with the cdnatitutibhal_'
provision prohibiting an increase in the salaries of State

officers during their present term of office. I11. Const.,
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art VvV, sec. 23 (1870]7 People v. Bra x 302 111, 576
Feggus v. Russel, 270 I1). 304 322, '

' In Ferqus v. Russel 270 Ill 304, at page 322,

~ the Illinois Supreme Court construed section 24 of article
V as followa:

"¢ % % Thig igs an explicit definition and
must serve as the only guide of the legislature
in making appropriations for the salaries of
the officers of the State government. This
definition contains two essential elements, both
of which must be present in deétermining any. .
given position to be an office: (1) The position
must be a public one, created either by the consti-
tution or by law; and (2) it must be a permanent
. position with continuing duties. Tb determine
" whether the first element is present we have but to
look té our constituticn and our statutes to see
whether the: particular position under considexr-
ation has been created by the constitution or by
law. An office is c¢reated by law only as a result
- of an act passed for that purpose.- Thé mere
appropriation by the General Assémbly of money
. for the payment of compensation to the incumbent
of a specified position does not have the effect
- of creating an office or of giving such incumbent
the character of an officer. (Peogle v, McCullou h,
254 I1l. 9,) as an effice cannot be created by
an apprcpriation bill. To ascertain whether the’
second element is present it is necessary to
determine the character of the pesition. This is
.. not. datermined by the method in which the.occupant
" of holder 6f the position is selected, -~ whether
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by appointment or election.. If the dﬁties of
the office are continuing and it is necessary
to elect or appoint a successor to the several
incumbents, then the second element is present
 whethier the incumbent be selected by appointment
- or by election, and whether the incumbent be
appointed during the pleasure of the appeointing
power or be elected for a fixed term, * ¥ *°
It should be noted that section 24 of article V of
the Illinois Constitution.of 1870 has no counterpart in the
I1linois Constitution of 1970.
The fact that one occupying a position is compelled
by law to give a bond for the faithful performance of his duties
s some indicia that the position is a public office. People V.

Brady, 302 Ill. 576, 582; Martin v. Smith, 293 Wisc. 314, 332,

1 MW, 24 163, 172; state ex rel, Barneirv. Hawkins..79 Mont.
506, $28, 257 P. 411, 418; 53 A.L.R. 595, 608; 140 A;L.R.
1076, 1091. |

‘In.addition, the fact that ohe'occupyihg a position
must subscribe to theroath reqﬁifed by the Constitution may

betoken a public office. People v. Brady, 302 Ill. 576, 582;

Martin v. Smith, 293 Wisc. 314, 332, 1 N.W, 24 163, 172;

Kingston Associates v. LaGuardia, 156 Misc. 116, 281 N.Y.S.

390, aff'd 246 App. Div. 803; 285 N.Y.S. 197 53 A.L.R. 595,
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608; 140 A, L R 1076, 1092.

To summarize. there are two indiepensable requirements
of a‘public officeﬂ First, a position must possess a delegation
of a portien of the aeveréign»power of the g:ov"ernment° Secohd}
the position must be created by the Constitution or by law
and must be of an enduring nature and not subject to abolition
by Whim of superior officials‘ Other evidence that a position
is a public office include whether the individual occupying the
position must give bond or take an oath.

As I have indicated, supra, C.I.A.A., Inc. is a
eot-fOt—profit.cor}eracion, ‘It is not a statutorily created
gocernmengal unit; neﬁ is it a bcdy politic. A'director“of' |
C.1.A.A., Inc. is not requiréd to post a bend; nor need ﬁej
subacribe to any oath. The pésiﬁion of directorship is
abolished upoﬂ diseolution'of the co¥poration.

 Funding support for C I.A. A., Inc. comes'directly
_fxom the Illinois Depattment 6n Aging, which is the single
State agency for receiving and dispensing Federal funds made

available under the "older Anericans Act of 1965". ‘ (42 U.B.C.A.
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sec. 3091 gg_g;g,)"(See.'“Area:Plan for Programs on Aging
Under Titie IIT of The Older Americans Act'of,1965; as
Amended fér the Central Illinois AQencj 05 Aging, inc.“.
‘oéiober 1973; an.official éovexnment documept’on fiie with
. the'Illigois Adminisﬁration.on Aging, Exhibit c-i.) However,
C.I.A.A., Inc; is not delegdted any of the.statutory powers
cénferred upon the Illiﬁo£s~Departmeng on.Aging with regard~
to the sefviée area of the subject counties (Fulton, Marshall,
Stark;Argzewell, Woodford and Peoria). The;efore, it is my
conclusion that the position of director C.I.afa.,'Inc. is
not a public office, and no éueétion of incompatibility exists.
It‘is, therefore, my opinion that an individual who
serves as both a cou#ﬁy‘board member and as éiréctor of"
C.I.A.A., Inc., a not-for-profit corporation, would not be
in védlation of saction 1 of "AN~ACT to prevent frauduient
and corrupt practices * *'*";'ggggg,.because first, the
posifiénnof difecﬁorfof C.I.A.A., Inc¢. is not elécted or

appointed by the county board, and second, there can be ho
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incompatibility 6£'o£fice because the ﬁosition of director
© of C.I.A.A., Inc. is mot a public office.

fVery'truly yours,

ATTORNEY GENERAL
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Lisa Madigan

ATTORNEY GENERAL o December 19, 2003
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COUNTIES:
Appointment of County Board

- Member to Port District Board

The Honorable George Shadid
Senate Majority Caucus Whip
127 State Capitol Building

Springfield, Illinois 62706

- Dear Senator Shadid:

I have your letter wherein you inquire whether it is
permissible for the chairman of a county board to appoint a
" member of that board to serve as a member of the Heart of
Illinois Regional Port District Board. Because of your need for
an expedited response, I will comment informally upon the
question you have raised.

" The Heart of Illinois Regional Port District was
created by Public Act 93-262, effective July 22, 2003 (to be
codified at 70 ILCS 1807/1 et seg.). Section 100 of the Act (to
be codified at 70 ILCS 1807/100) provides, in pertinent part:

Heart of Illinois Regional Port District
Board; compensation. . The governing and
administrative body of the district shall be
a board consisting of 9 members, to be known
as the Heart of Illinois Regional Port
District Board. Members of the Board shall
be residents of a county whose territory, in
whole or in part, is embraced by the district
and persons of recognized business ability.

'500 South Second Strz;.ct, Springfield, [llinois 62706 * (217) 782-1090 » TTY: (217) 785-2771 » Fax: (217) 782-7046
100 West Randolph Street, Chicago, Illinois 60601 o (312) 814-3000 * TTY: (312) 814-3374 » Fax: (312) 814-3806
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Section 105 of the Act (to be codified at 70 ILCS 1807/105)
provides, in part:

Board; appointments; terms of office;
certification and oath. The Governor, by and
with the advice and consent of the Senate,
shall appoint 3 members of the Board. Of the
3 members appointed by the Governor, at least
one must be a member of a labor organization,
as defined in Section 3 of the Workplace
Literacy Act. If the Senate is in recess
when the appointment is made, the Governor
shall make a temporary appointment until the
next meeting of the Senate. The county board
chairmen of Tazewell, Woodford, Peoria,
Marshall, Mason, and Fulton Counties shall
each appoint one member of the Board with the
advice and consent of their respective county
boards. (Emphasis added.)

‘With respect to appointments made by the county board, section 1
of the Public Officer Prohibited Activities Act (50 ILCS 105/1
(West 2002)) provides:

No member of a county board, during the
term of office for which he or she is
elected, may .be appointed to, accept, or hold
any office other than (i) chairman of the
county board or member of the regional
planning commission by appointment or
election of the board of which he or she is a
member * * * unless he or she first resigns
from the office of county board member or
unless the holding of another office is
authorized by law. BAny such prohibited
appointment or election is void.

In opinion No. 80-030, issued September 22, 1980,
Attorney General Fahner addressed the analogous issue of whether
it was permissible for a member of an appointing authority to be
appointed to the governing board of the Jackson-Union Counties
Regional Port District. Citing section 1 of "AN ACT to prevent
fraudulent and corrupt practices, etc." (now section 1 of the
Public Officer Prohibited Activities Act), Attorney General
Fahner concluded, inter alia,  that a county board member was
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prohibited from being appointed by the county board to serve in
that capacity. Although there have been several amendments to
section 1 of the Public Officer Prohibited Activities Act since
- opinion No. 80-030 was issued, the prohibition against the
appointment of county board members to other offices remains
essentially unchanged. Consequently, it appears that a member of
a county board cannot be appointed by the county board chairman,
with the advice and consent of the county board, to membership on
the Port District Board.

You have further inquired whether the chairman of a
county board would be prohibited from appointing himself or
herself to the Port District Board. County board chairmen may be
selected from the membership of the board, or may be elected by
the voters of the county. When the county board chairman is
selected from the membership of the board (55 ILCS 5/2-1003 (West
2002)), the only additional power accruing to that position is
the right to preside over the meetings of the county board. . (See
Bouton v. Board of Supervisors of McDonough County (1877), 84
I11. 384, 394.) In those instances, a county board chairman,
being a member of the board, would also be prohibited by section
1 of the Public Officer Prohibited Activities Act from appointing
himself or herself, with the consent of the county board, to the -
Port District Board. : :

With respect to a county board chairman who is elected
by the voters of the county, in counties of less than 450,000
population, a popularly elected county board chairman "may either
be elected as a county board member or elected as the chairman
without having first been elected to the board." (55 ILCS 5/2-
.3007 (West 2002).) Where election to the county board is a
requirement for election as chairman, there is no question but
that the chairman would be prohibited by section 1 of the Public
Officer Prohibited Activities Act from appointing himself or
herself to the Port District Board. Moreover, it appears that a
popularly elected chairman who is not required first to be
elected to the board would be precluded under common law
principles from appointing himself or herself to the Port
.District Board, regardless of whether the provisions of section 1
of the Public Officer Prohibited Activities Act would be strictly
applicable. '

Under the common law, two offices are considered td be
incompatible where one has the power to appoint the incumbent of
the other. (See Ehlinger v. Clark (Tex. 1928), 8 S.W.2d 666,
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674: "[i]lt is because of the obvious incompatibility of being
both a member of a body making the appointment and an appointee
of that body that the courts have with great unanimity throughout
the country declared that all officers who have the appointing
power are declared to be disqualified for appointment to the
offices to which they may appoint"; see also 1917-1918 I11. Att'y
Gen. Op. 781; State v. Thompson (Tenn. 1952), 246 S.W.2d 59, 61-

'2.) The common law is the law of this State until repealed or
modified by statute. (City of Chicago v. Nielsen (1976), 38 Ill.
App. 3d 941.) Section 1 of the Public Officer Prohibited '

Activities Act merely codifies, but does not repeal or modify,
the common law principle enunciated above. Therefore, being the
appointing authority, it is clear that a popularly elected county
board chairman who is not required to be elected as a county
board member is nonetheless disqualified from appointing himself
.or herself ‘to the Port District Board.

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise. -

Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Bureau ’

MJL:an



WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET

SPRINGFIELD
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February 4, 1975

FILE NO. NP-866

COUNTIES 3 .
County Board ~ Compatibility of -
Member of Colnty Board and Publi
Building Commission

Honorable Howard L. Hood
State's Attorney, Jackse
Courthouse
Murphysboro, Illinoig

Dear Mx. Hood:
n which you state:

“has been raised by the Jackson
25 to whether a member of the
ay sérve as a member of the

. 1 have reviewed your Opinion No. NP-165 dated
April 27, 1970 on this issue. In light of
recent conflict of interest opinions and ethics
legislation, I am requesting your opinion as -
to the continued validity of the conclusion
reached in the 1970 Opinion on the above gques-
tion. Thank you for your cooperation in this
regard.” ‘

994 J M
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In'¥eiation to'your-spécific question, it iS'mf
opinion thgt recent ethiés 1egislation and conflict of'interést
opinions are not directiy relevqnt to a determination of whether
a member of a éounty board mgy .sAe;:ve as a mex:nAb.‘er Ho.f a county
building commiéei§n created by that county board. The Illinois
Governmental. Ethics Acﬁ (111. Rev. Stat. 1973, cﬁ. ;27, par.'
601-101 gg_ggg.)‘requireé disclosure of economic interests by -
government officerslin seeking tolprotect independénég of judé-
ﬁénﬁ; 'ﬁecehﬁlcenfiiét of interest opinions édncern prohibitions
léveled-against typés §f employment or ptivégely héld ecohomic
interests adjﬁdged by the légiélature and courts to have pré-
vented public officials from giving the public that impartial

and faithful service which they are duty-bound to render and

which the public has every right to demand. (People v.‘Adduéi,
415 I11. 621; Panozzo v. City of }Rbckfor.d, 306 I11l. App. 443.)
In cOntxast,«myvopinioh No. NP-lGS}waslconéérﬁed with'thé‘cpm-”.
patibility of two public offices, county board member and member
'of the public building commission. Incompatibility as meésufed
by the éoﬁmon laﬁltest of People v. Haas, 145 111, App. 283,

does not require a finding of pecuniary conflict of interest.
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Incompatibllity will be found where the Constltution or a statute
speciflcally prohibits the occupants of either of two offlces
 from holding the other, or where, because of the duties of -either
office é conflict in interest may arise, or where th¢ duties of
either office are such that the holder of éne cannot ih évery A
ihsﬁance'prepérly and- faithfully perfOrm.all the duties.of the
other. In short, the éompatibility doctrine involves a detét—
mination‘cf public policy which prohibits the concurrent hblding
’ of two public afficeé by the Same>per50n. |
In ?elation‘to cdmpatibility.of the .offices of county
hoafd membgr and membef of the county bﬁi1ding ccmmisgioﬁ; iﬁ is
:ndt nedessary to reach the commoh law of incompatibility as the
‘General Aséembly has specificalLy prbvided that tﬁe~two 6ffiee§
in question may be held concurrently. Thié argument draws sup-
port from section 6 of the Public Buxlding Commlssion Act (Ill
Rev. Stat. 1973, ch. 85, par. 1036) which specifically provides:
l'“§ 6, .Each person appointed as a member of
thg'qurd of Commissioners shall qualify by tﬁking
and subscribing to an'oath to uphold thé Consti-
t:_ut_:io'n. of the United States and of the State of.
' Illinoieé and to well and faithfully discharge

his duties, which oath shall ba filed with the
Secretary of the Commissaion.
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Commissioners shall be persons experienced
in real estate management, building construc-
tion or finance. The fact that a person is an
officer or employee of &ny municipal corpora-
tion, including the county seat or county board
or any municipality with 3,000 or more inhabi-
.tants which adopted the original resolution or
any other municipal corporation which joined in
the organizaticn of the Commission, shall not
disggalify that person from being a Commissioner
of a Public Building Commission. No person who
is appointed as a Commissioner of a Public Build-
ing Commiasion shall have a financial interest
in the creation of or in the continued existence
.of the Public Building Commission. No Commis-
sioner shall acquire any interest, direct or
indirect in any contract or proposed contract of
the Public Building Commission, or in any land,
building or buildings or other property or
facilities in which the Public Building Commis-
sion has an interest. If any Commissioner at
any time holds or controls an interest, direct
-or indirect in any property which the Public
Building Commission is about to acquire, he
‘shall disclose the same in writing to the Com-
mission and such disclosure shall be enterxed upon
the minutes 6f the Board of Commissioners. As
amended by ac¢t approved Aug. 20, 1965." (Emphasis
added.) - ' :

‘A8 you have noted there is an apparent discrepaﬁcy
Ibetween the language of the above cited section and that of
section 1 of "AN ACT to prevent fraudulent and corrupt practices
in ‘the making or. accepting of official appoxntments and contracts‘
by phblic'officers“ (I}l. Rev. Stat, 1973, ch. 102, par. 1),

which provides:
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"S 1, No member of a county board, during
the term of office for which he is elected, may
be appointed to, accept or hold any office other

_ than chairman of the county board or member of '
the regional planning commission by appointment
or election of the board of which he is a member.

~Any such prohibited appointment or election is
void. This Section shall not preclude a member
'of the county board from being selected or from
serving as a member of the County Personnel Ad-
visory Board as provided in Sectioén 12-17. 2 of
‘The Illinois Public Aid Code', approved April 11,
1967, as amended, or as a member of a County EXx-
tension Board as provided in Section 7 of the
'‘County Cooperative Extension Law', approved Au- .
.gust 2, 1963, as amended."” :

It is my opinion, however, that this'apparent dis;:e-
pancy may be resolved by reference to the ordxnary rules of
statutory construction. Section 6 of the Public Buildlng Com~—~
mission Act (Ill, Rev.Asggt; 1973, ch. 85, par. 1036) states
that where a perébn is a member of a eounty_board, such membex-~
ship shall not d;squalify_that person from membership on the
Public Building Commission. Seétioh 1 of the Corrupt Practices
, Act‘(Ill.‘#ev. Stat. 1§73,'eﬁ. 102, par. 1), however, pfecludes
a county board membér from holding anqthe? offiéa 5y appointment
of the QOunty‘board during the terﬁ to which he is elected, sub-'

ject to cexrtain exceptions specified within the paragraph itself.
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It is the rule in Illinoiq thétrwhere an'incoQiistency exists
between two statutes, one general and one specific, the specific.

statute will prévail in relation to the 1nconsiétency{ (East

Maine Tp. Community Ass'n. v. Pioneer Trust & Sav. Bank, 15 Ill.

App. 250; People v. Hale, 55 Ill. App. 2d 260; Jansen v. Illinois

Municipal Retirement Fund, 58 Ill. 24 97.) This is especially
" true where the special Act is enacted at a later date. (Bowes V.

city of Chicago, 3 Ill. 24 175; In Re Gubalas Estate, 81 Ill.

App. 24 378.) Consequently, és I noted in my'0pinion No. NP-165,
. the provisions of éection 6 of the Public Building ccmmiaéion Act
(111, Rev. Stat.}l973. ch. .85, par. 103é) being épecific and en-
acted later in point of time, prevail over those of section 1 of
the COriupt Practiées Act (Ill. Rev.‘Stat. 19?3. ch. 162, par. 1)
to the extent of any inconsietenay; I, therefofe, am of the
opinion that the General Assembly intended by promulgation of
section 6 of the Public.BuildinQ.édmmission Act (ill. Rev. Statii
.1973. ch. 85, par. 1936) to permit county boafd membersvtp serve
as members of the Public Building cqmmisaion.

. It is a ecardinal rule in the construction of Illinois

statutes th&t'ﬁhey should be construed to give effect to the
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intent of the General Assembly as expressed in the statute. {Tan

'v. Tan, 3 Ill. App. 3@ 671; Hardway‘v.‘BOard of Education of

Lawrenceville Twp. High School Dist. No. 7, 1 Iill App. 3d 298;

Lincoln National Life Ins. Co. v. McCarthy, 10 Ill.f2d 459.) Con-
'sequeﬁtly, the statutory prévLsions in quesﬁion muast be construed
to permit the contempérgnéoué ana concﬁrrent holding of thé
, office§ of county.bOafd'member and member of the public ﬁuilding
cammission,\.lt is not necesaary,‘in the present case, to apply

tﬁe common law ruie in reference to compatibility-.
.~ Very truly yours,

" ATTORNEY GENERAL"



OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS ‘

- April 7, 1995
Jim Ryan '
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GOVERNMENTAIL, ETHICS AND

CONFLICT OF INTEREST:

County Board Member and Member

of Regional Board of School Trustees

Honorable Rod Irvin o
State’s Attorney, Fayette County
Fayette County Courthouse

221 South Seventh Street
vandalia, Illinois 62471

Dear Mr. Irvin:

I have your letter wherein you inguire whether a member
of the Regional Board of School Trustees. for Bond, Fayette and
Effingham Counties may continue to hold that office after having
‘been elected to the county board of Fayette County. Because your
inquiry can be answered by reference to a statute, I do not
believe that the issuance of an official opinion of the Attorney
General is required. I will, therefore, comment informally upon
‘the issue you have raised.

At common law, two public offices are incompatible:

" . * * %

* * » when the written law of a state
specifically prohibits the occupant of either
one of the offices in question from holding
the other and, also, where the duties of
either office are such that the holder of the
office cannot in every instance, properly and
fully, faithfully perform all the duties of
the other office.. This incompatibility may

500 South Second Street, Springfield, Illinois 62706 (217) 782-1080 ¢ TDD: (2175 785-2771 ¢ FAX; (217) 782-7046
100 West Randolph Street. Chicago, Illinois 60601 (312) 814.3000 * TDD: (312} 814-3374 * FAX: (312) 814-3806 ~C&>~



Honorable Rod Irvin - 2.

arise from multiplicity of business in the
office or the other, considerations of public
~policy or otherwise.

* % * ]

(PeopleAex rel. Myers v.. Haas (1908), 145
Il11. App. 283, 286.) -

The common law of England, including the doctrine of incompati-
bility, continues in force in this Statée, except to the extent
that it has 'been superseded by statute. (5 ILCS 50/1 (West

1992); People v. Swanson (1930), 340 Ill. 188, 194).) Section
1.2 of the Public Officer Prohibited Activities Act (50 ILCS
105/1.2 (West 1993 Supp.)), which was added by Public Act 88-471,

effective September 1, 1993, provides that "[a] member of-a
county board in a county having fewer than 40,000 inhabitants,
during the term for which he or she is elected,. may also hold the

office of member of the.* * * regional board of school trustees
* * % 0 .

It is my understanding that the population of Fayette
County was, according to 1990 census data, 20,893 inhabitants.
(George H. Ryan, Secretary of State, Illinois Blue Book 1993-19934
415 (1993).) It appears, therefore, that under section 1.2 of
the Public Officer Prohibited Activities Act, a member of the
county board of Fayette County may simultaneously hold the office
of member of the regional board of school trustees for the region
including Fayette County. To the extent that the doctrine. of
incompatibility of offices might otherwise be applicable to those
offices, the action of the General Assembly has superseded the
common law.

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE
_Senior Assistant Attorney General
Acting Chief, Opinions Bureau.

MJL:SJR:dn . .



wWiLLiamM J. SCcoTT
ATTORNEY GENERAL
- STATE OF ILLINOIS

) 500 SOUTH SECOND STREET

SPRINGFIELD
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EB 0
November 3, 1972

FILE NO. NP-529

OFPFICERS ;. .
Compatibility
Auggional 2lanning Comnisesion

Eonorable Robert S,
State's Attorney
Peoria County
Peoria County Coux
Peoria, Illipd

'étf@; '6/‘/L/

latter wherein.you state in part:

nconsidering the facta set forth below and your
opinion §-419 of March 13, 1972, to the Hon. Willlam
J. Cowlim, State's Attornsy of McEenry County, your
opinion L8 requested on the following questionst

1. May each or any of the following office holdoers
_serve on a regional planning commission: tewnship
superviser, county board member under BS38rd reorgan-
ization, city manager, Mayor oOr village president,
city councilman, city commissioner, village truetes?



Bonozable néb@rc s.-Caikina -2

2. Mny %hoae membars of the County Board (of Super=-.
vigozs) appoxnted to 2 regicnal planning coxmi ssion
before the April, 1972 election, who were not elected

to the new County Board, contlnu; to serve as cezmission
membexs? * * *»

You firsf ask whethér‘varioﬁs cffice holdsre may gar§e on
a regional ﬁlanning comuission. I enclose a coﬁy af'my_09iﬂﬁ°ﬂ,
No. S—SBB; isgued July 24, 1972, 1in that Cpigioa. 1 ﬁeld that
a county4board mambér,Aa inayor or villaéa preé#dant} and &
meﬁher cf‘é city council or village boardvcould aimultgneously-
peEYVE 18 5 mepber of a regional plannaing commiénion. ‘While I
did not specifically discuss a township suparvisor. a city
mamagariér a city cbmmissionei, the reasoning in that Opinion
is equally’ appllbﬂble to thase- offiyes.

You also ask whathaer membexs of the‘County Board of
Supervisors appointed to the ?;i—COunty Regional Plannin§
 Commission before the April, 1972 election may'continae to
,eétve on the Commission if they wers not elected to the new
Countf Boar&.: You nota ﬁhat tha'éppointments wera made to
the individuals without reference to their elactive offices

at the time of tha appointment.



Honorable Robgrt S, Calkins' -3

. Section 3(a)2(1) of the resolution creating the Com;
mission éiovidea.that eleéted officinls who are appoin;edi
‘tb‘the Cbmmiasion shall serve ohvthe CQmﬁiééion until the
end of fheir'term of office, but not more than three yeara.
. $4 fhis_section'is to have any effeét. then those indi-
viduals Qﬁo Wwere not realected to the County Board ehouid
' 80t be serving on the Commission after the'ena of their -
term on the County Board. It i= necessary that statutas
be "30 congt®usd xa to give affect to each word, clause

and sentence in order that no such word, clause or sentence

may be deemed guperfluous oxr void, (Conzumere _Co. V.

Industrial’cbmmission, 364 11l. 143, Habersr and Co. V.

Smerling, 307 Ill. 131.) fTherafore, effect should be given '’
to this section and those not reelected to the Caunty Board,
should no longer serve on the Ccnmission,

Futthexmbre. with regard to statutory conétruction; tha

court in Pettegxson v. City of Maperville, 9 I1l. 24 233, has

gtated:

» & @& @ pyt the primary object of statutoxy
construction is to ascertain and give affect to
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legislative intent. In ascertaining legislative
intent, the courts should consider the reason oz
nacessity for the enactment and the meaning ¢f
the words, enlarxged or restricted, according to
their real intent. Likewise the court will always
have regard to existing circumztances, CORTAMPOw-
raneous conditionsg, and the object sought to be
obtained by the statute., * * » ©
from the facts you state in your lsttoer, it &» apparxrenl that
the amendment to the resolution creating the Tri-County
Regional Planning Commission was intended to make it possible -
for the Commisasion to qualify for federal grants., The federal
requirements that you quote provide that at least 2/3 of the
Commission shall be comprised of elected officials. These
“lrcumstances subatantiaste the contention that these iddi-
viduals wqré_appqinted in thair official capacity, even though
the appointment was nade without specific reference tcuthelr
slective offiess. Therefore, in my opinion, your second

question must be answered in the negative.

'Very truly yours,

ATTORNEY GENERAL



WILLIAM J. SCOTT
" ATTORNEY GENERAL.
STATE OF ILLINOIS
SPRINGFIELD

January 6, 1978

FILE NO. NP-1327

COMPATIBILITY:

The Positions of Member : .
of a Cmmty‘_ Board and Trustee of
a River ‘Congervancy pistrict
are Inconpétible

Honorable J"’ames £. Dull

......

Jefferson County
P.O. Boit 595 N\
Mt. Vernon, Illinols 62864

‘Dear Mr. Dulli

itdon of trustee on the Rend Lake

gt [Board,

since the adeption of the Illinois Constitution of 1970
and the efactment of the Intergovernmental Cooperation Act

.(Iliq'aev& stat. 1975, ch. 127, par. 741 gt 8éq.), I refer



Honorable James BE. Dull - 2,

you to opinion No. $~877 (1975 Iil. Att'y. Gen. Op. 37). 1In
that opinion I stated. that the Ihtergpyéznmehtal.ecépération
provision of the Illinois Constitution (Ill. Condt., art.
Vir, §10) and the Intergovernmental Cooperation Act; having
gzeatly'incfe&sea,the péaéibility7o£ interdépendency and
contactual relationshipa-between;loeél-g¢Vernmental agencies,
have increased the likelihood of “incompatibility of posi-
tions on the boards of two local governmental agencies,

Section 2 of the Intergovernmental Cooperation
Act (Ill. Rev. Stat, 1975, ch. 127, par. 742) defines publie
.ageneieé ag including:

"% % % any unit of local govermment as

definéd in the Illinois constitution of 1970,

any school district, the Stdte of Illimdis,

any agency of the State government of 6f the

tnited States, or of &ny other State and ‘any

political subdivision of another State.”
Units of local government are defined in the Illinois Con-

“ & % * countles, municipalities, townships,

special distriots, and units, designated as
units of local government by law; which

éxexcise limited governmental powers or powers
in respect to limited governmental subjects, LA

The Rend Lake Conservancy District is a special district
formed in acdéordance with the River Conservandy Districts
Act (Ill. Rev, Stat, 1975, ch. 42, pat. 383 et ged.) and

is cléarly a unit of lecal.Qéveﬁﬁment.



.. over 9500, (:11. Rev. Stat. 1975K

Honorable James E. Dull - 3,

Sections 3 and 5 of the Intergovernmental COQpera- .
tion Act (Ill. Rev. Stat.,1975. ch. 127, pars. 743, 745)
give theee local governmental agencies the powcr to contract
with one. another and to. act jointly when not prehibited by
2statute. There exist several areas of governmental acﬁivity
which. undeg the applzcable statutes. may be performed by
countles and rivey conservancy districts. As part of the

,4. .

_?exercise of ‘tae ceunty 8. ce“”

st

'rate power, the counﬁy board
is empobwered to. make contracts -on behalﬁ of the ceunty in
relatien to the prcpetty and concerns of the county. (Ill.
Rev. Stat. 1975. ch; 34, par. 303 ) The Board of. Trustees
- of a conservancy district 18" similarly authorxzed by the
RiVer COnservancy Distrlcts Act to make contracts for the
eonstruction of its bridges and- the operatlen cf its -
‘faeilities, legtxng them out to the lowest bidder, -when

-.such centracts are. not for profeesimnal services and are fer!

fhs 42, par. 394, 399 )
:ceunty boards have been empowered b& stetute to authotite
. stream clearing and brush removal frcm free flewing natural .
~1streams and other water courges in the county. (11l Rev.
© stat: 1975, ch.' 34, pars. 409,11, 430.) . In the exercise
of these pcwera the county may levy and- collect -a tax iﬁ ,

.such a. tax proposal has been suhmitted to- the electOre
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. by the county board and a majotity of the electors have
approved it. (Ill. Rev. Stat. 1975. ch.‘34. paz. 409.11. )
]Theae powers; epecifically enumerated as belonging to the
county. overlap the general grant of powers 1n the area of
_the xegnlati9n:°£ the aztiﬁicial_and natuga; wgtgrways féade
to the board of trusééeﬁ_§f_a river conservancy district
undér section 9b of the River Condervancy Districts Act
(xll,fﬂﬁ?;]Staﬁg'£§?5, ¢h, 43, par, 392a). A river con-
 sérvancy district is similarly entitled to raise money
thfguéﬁ{eagea to pay interest on debts and to discharge the
principal (Iil. Rev: Stat, 1975, ch. 42, par. 398), and for
its other corporate purposes. I1l. Rev. stat. L§75,'¢h. 42,
| o It would Bé_iﬁé?ﬁt@pti&te‘fbr an £ﬁdi?§dua1 to be
ofi Ewb,bp§z§s whiéh mdy exercige the same power ih the same
district, especially when he may he called ppénitb,ﬁepmesént
a particular board fn shy attempted plan for the twb agencies
to.pet#bmejginﬁly.s¢ma'fpn¢£1§ni' His duil:8 to both boards
would conflict and he céﬁlé not fairly répregénﬁ the con-
fliegiag interests of 5och units'dﬁ government.

'  For these reasons, 4 am of the 0pinion that the
positions of member of the Jefferson CQunty or Frankl&n

County B@axd ‘and trustee of the Rend Lake Watex cgnservancy



Honorable James B, pull = 5,

bistrict are incompatible. 1t 1s well settled in Illinois
that the acceptance of an incompatible office hy the incumbent
of another office will be regarded as & resignatlon oY vaca-
tien of the firet office.

Egg;ga”v. Bott, 261 Til. App. 261.

very truly yours,

ATTORNBY GENERAL
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Compatibility

Honorable Paul R, Welch
State's Attorney of MclLean County
220 Unity Building .

Bloomington, ¥llinois 61701

Pear Mr, Welch:

NP-522

WilLLIAM d. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

500 SOUTH SECOND STREET’
SPRINGFIELD

October 27, 1972

staté:

I have your letter whe

"I have baan as i to' dete

. of a Sanitary At \created undar the Sanitary

Distrigt

&) 13 solely Ln HcLean cgunty.
stea 1n question was appointed as a Trustee
' e Circuit Judge within this County.”
he Sanitary District Act of 1917 as

provides in part:

"A hoard of trustees * * * ghall be created in the

follawing manners

o '(1) If the district is located muy within a

single county, the governing body of the
county shall appoint the truatgaa for the



Honorable Paul R, Welch - 2,
district * * ¢ ,° 7111, Rev. Stat., 1971,
ch. ‘2, Pato 3010

Section 1 of "An Act to pxevent traudnlent and corrnpt
pxacticea R provides in part:

“No menber of a county board, Guring the texm of

office for which he is elected, miy be appointed

to, accept or hold any office other than chairman

of the county board or member of the regional plan-

ning commission by appointment or election of the

board of which he is a member. Any such prohibited

appointment or election is void, * » ¢ « I1l. Rev.

Stat,., 1971, ch. 102, par, l. . ‘

Since the district in question was created under the
S8anitary District Act of 1917 and is solely within one county,
the trustaes arxe now tO‘be'appoinbed by the county board, The
above statute wéoula prohibit the county board from appcinting
-one of 1ta owh mexbors as 8 district trustes., It does not,
however, prohibit one, already a di@triet'tznsteeg from being
alected to and éervlng as 6 county roard membor. Please note ‘
_ that if the 1nd1vidual wag otill a membes of the county hoard
when his térm as aanitary dlst:icc trustee expired, he could
not be reappointed as 'a trustee by the board, ainae.thia would
violate the above statyte., Therefore, Section 1 of "An Act to
prevent fraudulent and cc;tﬁpt,pruetic@s “ e ® dves not pro-
hibit an individual already a trustae under the Sanitary Distrie€

Act of 1917 f;dm.serving as a county board member,



" Honorable Paul R, Wolch - 3,

In my opinion, howavey, the two offices are incom~
-patible. Frem the ganeral rulas laid down in People v, qa_g.
145 111, App. 283, it appears that incempatihiligy batwean -
offices arisee where the constitution, or a statute, spacifiaally
prohibits the occupant of eith@r ono of the offices £rom hold-:
ing the other, or'whezg, bacause of the duties of either @ffiee
a conflict 62 interast may arisse, orx Whéra tha @uties of.qiﬁhez
office are such that the holder quona can’not,.in evary instance,
properly and faithfully perforn all ths duties of the other.

There are no constitutional oz étatgﬁory :a$tricﬁiaus
‘in simultaneously holding the offices mentionzd in your letter.
Therefoxe, the questién atiaas‘aé to whether or not a conflict
of interest exists if an 1n51vidua1 waerae to eccqpy simnltaneously ‘
the offices of a county board menber and sanitary district truatee.'

| Section 4 of the S8anitazy District Ac; of 19;7 (11,

Rev.lstat.a 197&; ch, 42, par, 303) reads in'péré as follaﬁs:
| TR The board of truntees is tha corporate

authority of such sanitary district, and shall

exercise all the powers and manage and control -

" all the affairs and propsrty of the district.
* e av

Further, the board of truatees have the pover to provide for the
disposal of sewerage of tha:distriet.~ Ill, Revy stat.. 1971,

ch. 42, par. 306,
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Section 1 of “An Actzin_relation to contracts fof
sewerage service between sanitaxy.diatricts and counties®
~‘provide§‘statqury authorization for such contracts if the
county hae accepted the provisions of the 1959 legislation
rnentioned in the Act, Secéion 1 pnevidea'in pertinent part:

“Any sanitary distrxict organised and craated under
the laws of the State of Illinois having a population
of lesz than 500,000 and lying wholly or partly
within ﬁheAbounda:iea of any county which accepts
the provisions of "An Act inh relation to watexr
supply, drainage, sewage, pollution and fleod control
in certain counties," approved July 22, 1959, as
heratofore or heroafter amended, may contrxact with
such county for sewerage sexvice to or for the
benefit of the inhabitants of the sanitary district,

@ & %% 111, Rev, Stat.; 1971, ch. 34, par, 3131,

Thus, cne potehtial area ef conflict {e the above
contract between the sanitary district and county. As the
powers of the county are exerciscd through the county board
(x11. Réﬁ, Stat., 1971, ch. 34, pax. 302) a county board
member has a distinct jnfluence in the negotiétiens of such
a contract vhich could ultimately conflict with his duties as
a aaniﬁary district trustee.

. Another area of potential conflict is the statutOty
authority given to sanitary diatricts by Section 16 of the
Sanitary District Act of 1917 to take possession of public

property. Bection 16 reads as follows:
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"When in making any improvaments which any district
is authorized by thia Act to make, it shall he
necessary to enter upon and take possessicn of any
existing drains, sewors, scwer outlets, plants for
the purification of sewage 6r water, or any other
public property, ox propexty held for public use,
- the board of tiustees of such district shall have
the power to do and way acquire the necessary
right of way over any othex propaxty held for
public use in the same mannher as is herein pro-
vided for acquiring private propexty, and may
enter upon, and use the sama for the purposges
aforesaid: Provided, the public use thareof ,
shall not be unnacessarily interrupted or inter-
fored with, and that the same shall be restored
to its former usefulness as soon as possible.*
'~Ill. Rav. stat,., 1971, ch, 42, par. 318,

A county hoard msmbez who aarves as a sanitary diatrict
txustee wauld be open to a conflict of 1nterest if affoxts were
' made to oppose Eha.sanita:y distriect in tho‘taking of county
property. | Therefora, it u my opinion.that tho office of county
'béard'meﬂbéx'is i#ccapatibldrwith the office of sanitary district
ttuatee.v - | | |

Very truly yours,

ATTORNEY GENERAL

]
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STATE oF ILLINOIS
Decembexr 30, 1996

Jim Ryan

ATTORNEY GENERAL

I - 96-053

COMPATIBILITY OF OFFICES:
Sanitary District Trustee and
County Board Member or
Board of Review Member

Honorable Michael D. Clary

State’s Attorney, Vermilion County
7 North Vermilion Street

Danville, Illinois 61832

Dear Mr. Clary:

I have your letter wherein you inquire whether a person
who serves as a county board member or a member of a county board
of review may be appointed to the board of trustees of a sanitary
district located within the county. Pursuant to your request, I
will comment informally upon the questions you have raised.

You have stated that the Danville Sanitary District is
organized pursuant to the Sanitary District Act of 1917 (70 ILCS
2405/0.1 et seq. (West 1994)). The trustees thereof are appoint-
ed by the chairman of the county board with the advice and
consent of the board. (70 ILCS 2405/3 (West 1994).) The Dis-
trict has authority to levy taxes. (70 ILCS 2405/12 (West
1994) .) '

Initially, it appears that the appointment of a membexr
of the county board to the office of sanitary district trustee is
precluded by section 1 of the Public Officer Prohibited Activi-
ties Act (50 ILCS 105/1 (West 1995 Supp.)), which provides, in
part: o : .

"County board. No member of a county
board, during the term of office for which he
or she is elected, may be appointed to, ac-

500 South Second Street, Springfield, lilinois 62706 (217) 782-1090 * TTY: (217) 785-2771 * FAX: 217 ?8‘."-7046
100 West Randolph Street, Chicago, Hlinois 60601 (312) 814-3000 * TTY:(312) 814-3374 « FAX: (312) 814-3806
1001 East Main, Carbondale, [llinois 62901 (618) 457-3505 * TTY: (618) 457-4421 « FAX: (618) 457-5509
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cept, or hold any office other than (i)
chairman of the county board or member of the
regional planning commission by appointment
or election of the board of which he or she
is a member * * * unless he or she first
resigns from the office of county board mem-
ber or unless the holding of another office
is authorized by law. Any such prohibited
appointment or election is void. * * #**

The office of sanitary district trustee is not among
those that are expressly excepted from the prohibition of this
section. Therefore, unless the individual in question first
resigns from the county board, it appears that his or her ap-
pointment to the office of sanitary district trustee would be
void.

Moreover, I note that Attorney General Scott addressed
this issue in opinion No. NP-522, issued October 27, 1972. He
concluded therein that, even apart from the prohibition in the
Public Officer Prohibited Activities Act, the offices of county
board member and sanitary district trustee are incompatible
because of potential conflicts between the duties of the two
offices. I will enclose a copy of that opinion for your refer-
ence.

The issue of simultaneous tenure in the offices of
board of review member and sanitary district trustee must be .
considered under traditional incompatibility analysis. Offices
are deemed to be incompatible where the constitution or a statute
specifically prohibits the occupant of either one of the offices
from holding the other, or where, because of the duties of either
office a conflict of interest may arise, or the duties of either
office are such that the holder of one cannot, in every instance,
properly and faithfully perform all the duties of the other.
(People ex rel. Myers v. Haas (1908), 145 Ill. App. 283, 286;
People ex rel. Fitzsimmons v. Swailes (1984), 101 Ill. 2d 458,
465.) There is no constitutional or statutory provision which
prohibits one person from simultaneously serving as both a board
of review member and a sanitary district trustee. Therefore, the
question to be determined is whether the duties of the offices
are such that the holder of one can, in every instance, fully and
faithfully discharge the duties of the other.

A board of review, on written complaint that any
property is overassessed or underassessed, is required to review
the assessment and correct it, if necessary, in the interest of
justice. (35 ILCS 200/16-55 (West 1994).) Any taxing body that
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has an interest in an assessment may file a complaint for review
of the assessment by the board of review. (35 ILCS 200/16-25
(West 1994).) As noted above, .a sanitary district is a taxing
body. : '

_ Based upon these facts, it appears that the doctrine of
incompatibility of offices will preclude one person from holding
the offices of board of review member and sanitary district
trustee simultaneously. Sanitary district trustees, being under
a general duty to ensure necessary funds for the operations of
the district, may seek review of the assessment of any property
within the district which might be underassessed. If a trustee:-
also served on the board of review, he or she would be obligated
to review any such assessment in order to ensure a just assess-
ment for the taxpayer, rather than maximizing the receipts of the
sanitary district. The duties of the two offices, under such
circumstances, are divergent and would conflict. Consequently,
the offices appear to be incompatible

This is not an official opinion of the Attorney Gener-
al. If we may be of further assistance, please advise.

Sincerély,

MICHAEL J.
Senior Assistant Attorney General
Chief, Opinions Bureau

MJL:KJS:cj

Enclosure



WILLIAM dJd. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

500 SOUTH SECOND STREET

I ; © . SPRINGFIELD _ - 5(0 ot
- March 26, 1973 Q,

FILE NO. NP-560 ; . K5\>\

 COUNTIES:

Compatibility of Office of :
County Board Member with that of AR
Member of Comgunity Unit '
District School Board

Honorable Dayton L. Thomas
State's Attorney
Gallatin County

P. O. Box 412
Shawneetown, Illinoi

Dear Mr. Thomas i

I have youx

- our Caun y Board membere is also an
menpar of Community Unit District #4
» By this letter I am requesting
ag to whother this board member's
b County Board and the Community
nit DiwCritt #4 are compatible. I have been
unablu—to find any statutory provisions on

“You havu inquired as to vhether ‘the office of
county board member and member of a community unit district

schocol board are compatihle.
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From the general rxules laid down Ln‘gggg;g v,
Haas, 145 Il1, App. 283, it appsars that 1ncampat£b£11ty
betwean offices attpes where ths:conacigution or a statgte.
specifically prohibits the occupant of either one of ﬁhq
offices £§om holdiﬁg the other, or whera; bacauyse of eh§
duties of coither office a conflict in interest way ariee,
or whare the dutles of either of!ica are such that tho
holder of one cannot. in every instance, properly and
faithfully perform all the duties of tha other.

Your attention is first called to “An Act in
relation to State revenue sharing with loegl governmental‘
wntities,” (Ill. Rev. Stat. 1971, ch. 85, pars. 611 thfough
614). Section 1 of said Act provides that 1/12 of the net
revenue realized from the Illinois Income Tax Act shall be
placed in a'apec&alAfund in the State tzaaéﬁry. to ba knaﬁn
as the Local Govermment Distiibution Fund. Said fund ‘s to
be allocated among the several'municipalitioa and counties
‘of the State pursuant to Section 2 of gaid Act. Section 3
of said Act px‘évzdma,c ‘ |

“The amounts allocated and paid to the mnnici;.

palities and counties of this State pursuant
to the provisions of this Act shall be used
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solely for the geonaral welfare of the people

of the State of Illinois; including financial

agsistance to school districts, any part of

which 1ie within the municipality or county,

through unrestricted block grants for school

purposeas carried cut within the municipality

or county making the grant.®

It can bé observed from the provisions of Section
3 that a county ¢an grant aome 6: all of the money to a
gchool district, any part of which lies within the county.
If a membar of the county board were also a member of the
school “b.oax:d of a am‘uminﬁ.ty wilt achool district, any part
of which was located in the county, then he would be in a
pobitién to vote funds for the benefit of hia part;.i.cular
school district. »Although he would not be in 3 position
to bﬂnéﬂit himpalf Apersonany. it is doubtful that he could
properly and faithfully perform the &utias of each office.

Because of the foregoing I am of the opinion that
the offices of mnty board membor ard member of a board
of a ceﬁ:ﬁunity unit school district, any part of which is
located in the same county, are incompatible, |

Very truly yours,

ATTORNEY GENERAL



o

NeEiL F. HARTIGAN
ATTORNEY GENERAL
STATE OF ILLINOIS
. SPRINGFIELD
62706

August 9, 1989

I - 89-039

COMPATIBILITY OF OFFICES:
Offices of School Board Member and
County Board Member

Honorable Gordon Lustfeldt
State's Attorney, Iroquois County
Iroquois County Court House
Watseka, Illinois 60970

Dear Mr. Lustfeldt:

I have your letter wherein you state that a
recently-elected county board member of Iroquois County also
serves on the school board of a school district which extends
into Iroquois County. You inquire whether the offices of -
school board member and county board member are incompatible.
Because you have requested informal assistance, I shall respond
accordingly. ' :

. Offices are deemed to be incompatible where the
constitution or a statute specifically prohibits the occupant
of one office from holding the other, or where the duties of -
the two offices conflict so that the holder of one cannot in
every instance properly and faithfully perform all of the
duties of the other. (People ex rel, Myers v. Haas (1908), 145
I11. App. 283, 286; (see generally People ex rel. Teros v.
‘Verbeck (1987), 155 Ill. App. 34 81)). There are no
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constitutional or statutory provisions which prohibit
simultaneous tenure in the offices of county board member and
school board member. Therefore, the issue is whether a
conflict of duties would exist if one individual were to occupy
both of these offices simultaneously.

Attorney General Scott, in opinion No. S-590, issued
May 22, 1973, advised that the office of county board member is
incompatible with that of a school board member of a school
district, any part of which is located in the same county.
(1973 Ill. Att'y Gen. Op. 85.) He noted therein that sections
1 through 4 of "AN ACT in relation to State revenue sharing
with local governmental entities" (now Ill. Rev. Stat. 1987,
ch. 85, pars. 611-614) establish a fund from income tax
revenue, which fund is paid to municipalities and counties of
Illinois, to be used for the general welfare of the people of
Illinois. . Section 3 of that Act (Ill Rev. Stat. 1987, ch. 85,
par. 613) provides:

"§ 3. Use of Fund. The amounts allocated
and paid to the municipalities and counties of
this State pursuant to the provisions of this Act
shall be used solely for the general welfare of
the people of the State of Illinois, including
financial assistance to school districts, any
part of which lie within the municipality or
county, through unrestricted block grants for
school purposes carried out within the
mun1c1pa11ty or county making the grant.

As a.school board member, one has the duty to prOV1de
for the revenue necessary to maintain the schools in his or her
district. (I11. Rev. Stat. 1987, ch. 122, par. 10-20-3.)
Attorney .General Scott concluded that since a school district
lying partially within a county would be eligible for
unrestricted grants from the county, a conflict could arise
between a dual officeholder's duty to detérmine how county
funds should be spent to best serve the needs of the county,
and his or her duty as a member of the board of education to
provide for the revenue necessary to maintain the district
schools. This potential conflict was deemed sufficient to
render the offices of county board member and school board
member.- incompatible.

The statutes relied upon by Attorney General Scott in
opinion No. S-590 are still in effect, and the reasoning of
that opinion appears to be valid. Therefore, it appears that
the offices of county board member and school board member of a
school district, which lies wholly or partly within a county,
are incompatible, and, consequently, one person cannot’
simultaneously hold both offices. ‘
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This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise.

Veryktruly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Division



OFFICE OF THE ATTORNEY GENERAL

STATE OF ILLINOIS
May 28, 1996

Jim Ryan

ATTORNEY GENERAL

I - 96-028

COMPATIBILITY OF OFFICES:
County Board Member and

School Board Member;

County Board Member and

Deputy Coroner; County

Board Member and Deputy Sheriff

Honorable Terry C. Kaid
State'’s Attorney, Wabash County
Wabash County Courthouse

401 Market Street A

Mt. Carmel, Illinois 62863

Dear Mr. Kaid:

I have your letter wherein you inquire whether one
person may serve simultaneously in the offices of: 1) county
board member and. school board member; 2)county board member and
deputy coroner; and 3) county board member and deputy sheriff.
Because of the nature of your inquiry, I do not believe that the
issuance of an official opinion of the Attorney General is
necessary. .I will, however, comment informally upon the
.questions you have raised. »

Your first inquiry concerns potential incompatibility
in the offices of county board member and school board member.
The common law doctrine of incompatibility of offices precludes
simultaneous tenure in two offices where the constitution or a
statute specifically prohibits the occupant of either office from .
holding the other, or where the duties of the two offices
conflict so that the holder of one cannot, in every instance,
properly and faithfully perform all of the duties of the other.
(People ex rel. Fitzsimmons V. Swailes (1984), 101 Ill. 2nd 458,
465; Rogers v. Village of Tinley Park (1983), ‘116 Ill. App. 34
437, 440-41; People ex rel. Myers V. Haas (1908), 145 Ill. App.

500 South Second Street, Springfield. Illinois 62706 (217)782-1090 - TTY: (217) 785-2771 « FAX: (217) 782.7046 .
100 West Randolph Street, Chicago. [llinois 60601 (319) 814-3000 « TTY: (312)814-3374 FAN: (312) 814-3306
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283, 286.) There are no constitutional or statutory provisions
‘which expressly prohibit simultaneous -tenure in the offices of
county board member and school board member. Therefore, the
issue is whether a conflict in duties could arise if one person
were to occupy both offices simultaneously. .

In opinion No. 93-011 (Ill. Att’'y Gen. Op. No. 93-011,
issued May 25, 1993), a copy of which I have enclosed for your:
review, Attorney General Burris concluded that the office of
county board member is incompatible with that of school board
member. He noted therein that .one potential area of conflict
relates to the several instances in which contracts or agreements

are authorized between a county and a school district. (See,
e.g., 55 ILCS 5/3-6036, 5/5-1060 (West 1994); S5 ILCS 90/10 (West
1994); 105 ILCS 5/29-16 (West 1994).) Another potential conflict

in duties arises with respect to the allocation of revenue
sharing funds under section 3 of the State Revenue Sharing Act.
(30 ILCS 115/3 (West 1994)). These potential conflicts were
deemed sufficdient to render the offices of county board member
and school board member incompatible.

In reviewing the provisions of the Counties Code (S5
ILCS 5/1-1001 et seg. (West 1994)) and the School Code (105 ILCS
5/1-1 et seqg. (West 1994)), and the pertinent cases decided
thereunder, it appears that the reasoning of opinion No. 93-011
is still valid. Consequently, the offices of county board member
and school board member are incompatible under the common law
doctrine of incompatibility of offices.

This issue cannot be concluded at this point, however.
Since incompatibility is a common law doctrine, it may be
modified or superseded legislatively. Shortly after opinion No.
93-011 was issued, the General Assembly enacted Public Act 88-
471, effective September 1, 1993, which added section 1.2 to the
public Officer Prohibited Activities Act (50 ILCS 105/1.2 (West
1994)). Under section 1.2 of the Act, persons in a county having
fewer than 40,000 inhabitants are expressly permitted to hold the
offices of county board member and school board member
simultaneously. According to 1990 Federal census figures, the
population of Wabash County is 13,111 inhabitants. (Illinois
Blue Book 424 (1993-94).) Consequently, in this instance, it
appears that one person may hold the offices of county board
member and school board member in Wabash county simultaneously,
notwithstanding that those offices may be incompatible at common
law. .

You have also asked whether one person may serve
simultaneously as a county board member and a deputy coroner in
circumstances in which the deputy coroner does not receive a
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salary, but is reimbursed for mileage and other expenses. .There
are no constitutional or statutory provisions which expressly
prohibit simultaneous tenure in the offices of county board
member and deputy coroner. Therefore, the issue is whether a
conflict in duties could arise if one person were tO occupy both
offices simultanecusly.

In People ex rel. Teros v. Verbeck (1987), 155 Ill.
App. 3d 81, the court was asked to determine whether one person
could hold the offices of county board member and deputy coroner
simultaneously. In reaching its conclusion that the offices of
county board member and deputy coroner are incompatible, the
court noted: )

" * % %

* * *Common law incompatibility may be
established where defendant in one position
has authority to act upon the appointment,
salary and budget of his superior in a second

position. (People ex rel. Fitzsimmons v.
Swailes (1984), 101 Ill. 24 458, 463 N.E.2d
- 431.) In the present case, it is undisputed

that the county board is charged with the
duty to fix the compensation of the county
coroner within statutory limitations (Ill.
Rev. Stat. 1985, ch. 53, par. 37a.l [55 ILCS
5/4-6002 (West 1994)]) and to provide for
reasonable and necessary operating expenses
for the coroner’'s office (Ill. Rev. Stat. '
1985, ch. 34, par. 432 [S5 ILCS 5/5-1106
(West 1994)]). It is further undisputed that
the deputy coroner’'s compensation is fixed by
the coroner, subject to budgetary limitations
established by the county board. (Ill. Rev.
Stat. 1985, ch. 31, par. 1.2 [55 ILCS 5/3-
3003 (West 1994)].) Thus, under the
statutory scheme, defendant's two offices are
fiscally incompatible since defendant as a
member of the county board has authority to
act upon the salary and budget of the county
coroner who, in turn, determines defendant’s
salary as deputy coroner. The potential for
influencing his superior’s salary and budget
and, ultimately, his own salary, without
more, renders defendant’'s offices
incompatible.
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(Pecple ex rel. Teros v. Verbeck (1987), 155
Ill. App. 34 at 83-4.) » . :

Based upon the foregoing, it is clear that each fiscal
year a county board must consider and provide that amount of
funding which it considers to be reasonably necessary for the
coroner to procure equipment, materials and services, which
includes an appropriation for personal services. While you have
indicated in your letter that the deputy coroner who is the focus
of your inquiry does not currently receive any compensation for
his services, there is no requirement that this policy must
continue. Thus, a county board member who also -serves as a
deputy coroner would be called upon to vote upon the budget from
which his compensation, if any, would be paid. This creates
competing duties of loyalty. Consequently, it does not appear
that a county board member may serve as a deputy coroner, even in
those circumstances in which the deputy coroner does not receive
compensation for carrying out his duties. -

Lastly, you have inquired whether one person may serve
simultaneously as a county board member and a deputy sheriff in
those instances in which the deputy sheriff does not receive a
salary for his services, but is reimbursed for mileage and other
expenses. There are no constitutional or statutory provision
which expressly prohibit simultaneous tenure in the offices of
county board member and deputy county sheriff. Therefore, the
issue again becomes whether a conflict in duties could arise if
one person were to occupy both offices simultaneously.

In Rogers v. Village of Tinley Park (1983), 116 Ill.
App. 3d 437, the court was asked to determine whether the offices
of village trustee and municipal police officer were S '
incompatible: In reaching its conclusion that one person could
not serve simultaneously in those two offices, the court reviewed
the elements of the doctrine of common law incompatibility:

u * * *

"It is to be found in the character of
the offices and their relationship to each
other, in the subordination of the one to the
other, and in the nature of the duties and
functions which attach to them.

Incompatibility of offices exist where
there is a conflict in the duties of the
offices, so that the performance of the
duties of the one interferes with the
performance of the duties of the other. They
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are generally considered incompatible where
such duties and functions are-inherently
inconsistent and repugnant, so that because
of the contrariety and antagonism which would
result from the attempt of one person to

. discharge faithfully, impartially, and
efficiently the duties of both offices,
considerations of public policy render it
improper for an incumbent to retain both.

At common law, it is not an essential element
of incompatibility of offices that the clash of
duty should exist in all or in the greater part of
the official functions. If one office is superior
to the other in some of its principal or important
duties, so that the exercise of such duties may
conflict, to the public detriment, with the
exercise of other important duties in the
subordinate office, then the offices are
incompatible.’

* Kk Kk . 1"

(Rogers v. Village of Tinley Park (1983), 116
I1l. App. 3d at 441.)

A review of the provisions of the Counties Code (55
ILCS 5/1-1001 et seg. (West 1994)) indicates that the county
board is authorized to establish the number of deputy sheriffs to
be appointed. (55 ILCS 5/3-6008 (West 1994).) In this regard, a
county board member who also serves as a deputy sheriff would be
called upon to determine whether his position as a deputy sheriff
was necessary for the proper functioning of county government.
This creates competing interests and divided loyalties which
could hamper a county board member in the full and faithful
performance of his duties. '

In addition to determining the number of deputy
sheriffs the county will employ, the county board is also charged
with the duty to fix the compensation of the county sheriff,

within statutory limitations (S5 ILCS 5/4-6003 (West 1994)), and
to provide for reasonable and necessary operating expenses for
the sheriff’s office (55 ILCS 5/5-1106 (West 1994)). As

discussed supra, a county board member who also serves as a
deputy sheriff would be required, when voting upon the budget of
the county sheriff, to act annually upon the budget from which
the sheriff’s personal service contracts. are satisfied.” Thus, a
county board member simultaneously serving as a deputy sheriff
could create the appearance as well as the actuality of competing
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interests and divided loyalties which could hamper a county board
member in the full and faithful performance of his duties. o

- Consequently, it does not appear that one person may serve

. simultaneously as a county board member and a deputy county
sheriff. :

I would further note that you have inquired whether any
potential conflict in duties which may exist could be resolved by
the county board member in question refraining from participation
in matters brought before the county board which involve the
school district, the county coroner’s office or the county
sheriff’s office, respectively. Our courts have consistently
held that abstention will not avoid application of the doctrine

of incompatibility of offices. (People ex rel. Teros v. Verbeck
(1987), 155 Ill. App. 3d 81, 84; Rogers v. Village of Tinley Park
(1983), 116 Ill. App. 3d 437.) Moreover, the court in Rogers v.

Village of Tinley Park noted that "([t]lhe common law doctrine of
incompatibility * * * insure(s] that there be the appearance as
well as the actuality of impartiality and undivided loyalty."
(116 Ill. App. 3d at 442 quoting Q'’Connor v. Calandrillo (1971),
285 A.2d 275, aff'd, 296 A.2d 326 (1972), cert. denied, 299 A.2d
727 (1973), cert. denied, 93 S.Ct. 2775 (1973).) Therefore, it
does not appear that abstention from participation will resolve a
conflict of interest or a conflict in duties.

This is not an official opinion of the.Attorney
General. If we may be of further assistance, please advise.

Very truly yours,

_ MICHAEL J. LUKE
Senior Assistant Attorney General
Bureau Chief, Opinions «

MJL:LP:dn



OFFICE OF THE ATTORNE_Y GENERAL
STATE OF ILLINOIS

Lisa Madigan May 1, 2003
ATTORNEY GENERAL ’

I - 03-002

COMPATIBILITY OF OFFfCES:
County Board Member and
.School Board Member

The Honorable Mark L. Shaner
State's Attorney, Crawford County
105 Douglas Street

Robinson, Illinois 62454

Dear Mr. Shaner:

I have your letter wherein you inquire whether,
pursuant to section 1.2 of the Public Officer Prohibited
Activities Act (50 ILCS 105/1.2 (West 2000)), a member of the
county board in a county with fewer than 40,000 inhabitants may
simultaneously hold the offices of county board member and school
board member for more than one term of office. Because of the
nature of your inquiry, I do not believe that the issuance of an
official opinion is necessary. I will, however, comment
informally upon the question you have raised. ’

The common law doctrine of incompatibility of offices
precludes simultanecus tenure in two offices where the '
constitution or a statute specifically prohibits the occupant of
either office from holding the other, or where the duties of the
two offices conflict so that the holder of one cannot, in every
instance, properly and faithfully perform all of the duties of
the other. (People ex rel. Fitzsimmons v. Swailes (1984), 101"
Ill. 2d 458, 465; Rogers v. Village of Tinley Park (1983), 116
I11. App. 3d 437, 440-41; People ex rel. Myers v. Haas (1908),
145 Ill. App. 283, 286.) In opinion No. 93-011 (Ill. Att'y Gen.
Op. No. 93-011, issued May 25, 1993), Attorney General Burris
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concluded that the office of county board member was'incompatible
with that of school board member because of potential conflicts
between the duties delegated to those offices.

Since incompatibility of offices is a common law
doctrine, however, it may be modified or superseded v
legislatively. (See informal. opinion No. I-96-028, issued May
28, 1996.) Shortly after opinion No. 93-011 was issued, the
General Assembly enacted Public Act 88-471, effective September
1, 1993, which added section 1.2 to the Public Officer Prohibited-
Activities Act (50 ILCS 105/1.2 (West 2000)). Section 1.2
provides as follows:

"County board member; education office.
A member of the county board in a county
.having fewer than 40,000 inhabitants, during
the term of office for which he or she is
elected, may also hold the office of member
of the board of education, regional board of
school trustees, board of school directors,
or board of school inspectors.”

You have inquired whether the General Assembly's use of the
phrase "term of office" in section 1.2 of the Public Officer
Prohibited Activities Act, rather than "terms of office", was
intended to preclude a person from simultaneously holding the
offices of county board member and school board member for more
than a single term of office. :

The primary purpose of statutory construction is to
ascertain and give effect to the intent of the General Assembly.
(People v. Whitney (1999), 188 Ill. 2d 91, 97.) Legislative
intent is best evidenced by the language used .in the statute.
(King v. Industrial Comm'n (2000), 189 Ill. 2d 167, 171.) Where
the language of a statute is clear and unambiguous, it must be
given effect as written without reading into it exceptions,
limitations or conditions that the legislature did not express.
(In re D.L. (2000), 191 111. 2d 1, 9.) Moreover, construction
defeating a statute's purpose or yielding an absurd or unjust
result should be avoided. People v. Latona (1998), 184 Ill. 2d
260, 269. .

A The plain and unambiguous language of section 1.2 of
the Public Officer Prohibited Activities Act permits a county
board member in a county with fewer than 40,000 inhabitants to
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serve simultaneously in one of the education offices specified
therein, including the office of school board member. Although
.the General Assembly 'used the singular tense "term of office" in
section 1.2, there is nothing to suggest that its use was.
intended to limit a county board member in such a county to
serving on a school board for only one term of office. When the
General Assembly has elsewhere intended to limit simultaneous
tenure to one term, it has done so specifically. See, for
example, section 3-7 of the Public Community College Act (110
ILCS 805/3-~7 (West 2000)), which provides:

" ) * * Kk

* * * In the event a person who is a
member of a common school board is elected or
appointed to a board of trustees of a
community college district, that person shall
be permitted to serve the remainder of his or
her term of office as a member of the common
. school board. Upon the expiration of the
common school board term, that person shall
not be eligible for election or appointment
to a common .school board during the term of
office with the community college district
board of trustees.

* ok "o

Furthermore, similar phraseology is used in other
provisions of the Public Officer Prohibited Activities Act
authorizing simultaneous tenure in office (see, e.g., 50 ILCS
105/1, 1.1, 1.2 and 1.3 (West 2000)), but such language has
apparently never been interpreted as limiting simultaneous tenure
to a single term of office.

Lastly, I note that during the legislative debates
concerning Senate Bill 345, which was enacted as Public Act 88-
471, the sponsor of the legislation stated: "* * * [t]his
language is.added because there are many people, many times in
* * * smaller counties in the State of Illinois where its ‘[sic]
individuals simply can't be found to hold these offices * * *".
-(Remarks of Rep. Steczo, July 13, 1993, House Debate .on House
Bill No. 345, at 88.) To construe section 1.2 of the Public
Officer Prohibited Activities Act as limiting a person to holding
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the offices of county board member and school board member for.
only one term would defeat the stated purpose of the statute.

, It appears, therefore, that under section 1.2 .of the
Public Officer Prohibited Activities ‘Act, a county board member
in a county with fewer than 40,000 inhabitants may simultaneously
serve as a school board member indefinitely.

: This is not anAofficiél opinion bf the ‘Attorney
General. If we may be of further assistance, please advise.

~ Sincerely,

MICHAEL J. LUKE

Senior Assistant Attorney General
Chief;, Opinions Bureau :

MJL:LAS/KJS:an



VOFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS '

Lisa Madigan . .
ATTORNEY GEN%RAL January 31, 2006

- 1-06-013

COMPATIBILITY OF OFFICES:
County Board Member
and School Board Member

The Honorable Terence M. Patton
State's Attorney, Henry County
307 West Center Street
Cambridge, llinois 61238

Dear Mr. Patton:

I have your letter inquiring whether, in light of People ex rel. Smith v. Wilson, 357

I11. App. 3d 204 (2005), a person who has been elected to the incompatible offices of county
board member and school board member will be deemed to have vacated one of the offices-asa
matter of law. For the reasons set forth below, a county board member, during his or her term of

office, may not be elected to the office of school board member. Pursuant to Illinois statute, the
election to the school board is void. Under Illinois common law, if a school board member,
during his or her term of office, is elected to the county board, assumption of the incompatible
office of county board member will constitute an ipso facto resignation from the office of school
board member. '

According to the information you have provided, two members of the Henry
County Board also serve simultaneously as school board members. The first individual (Member
'A) was elected to the school board in 1997 and then elected to the county board in 1998.
Member A was re-elected to the school board in 2001 and the county board in 2002, and was
" again re-elected to the county board in 2004 and to the school board in 2005. The second
. individual (Member B) was elected to the school board in 2002 and then elected to the county
board in 2004. Because the offices of county board membér and school board member are
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incompatible, you have asked which of the offices the school board-counfy board members must
vacate, under the court's holding in Wilson or the common law, as the case may be.

In Wilson, the appellate court determined that the offices of county board member

"and school board member were incompatible under section 1 of the Public Officer Prohibited
Activities Act (the Act) (50 ILCS 105/1 (West 2004), as amended by Public Act 94-617,

_effective August 18, 2005). The case arose because, approximately five months after becoming a .
county board member, the defendant Wilson was elected to the local school board. In reaching
its conclusion that one person may not hold the office of county board member and be elected to
the office of school board member, the court reviewed section 1 of the Act, which provides, in
pertinent part:

No member of a county board, during the term of office for which
he or she is elected, may be appointed to, accept, or hold any office
other than (i) chairman of the county board or member of the
regional planning commiSsion by appointment or election of the
board of which he or she is a member, (ii) alderman of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first
resigns from the office of county board member or unless the
holding of another office is authorized by law. Any such
prohibited appointment or election is void, * * * Nothing in this
Act shall be construed to prohibit an elected county official from
holding elected office in another unit of local government so long
as there is no contractual relationship between the county and the
other unit of local government.!"! This amendatory Act of 1995 is
declarative of existing law and is not a new enactment. (Emphasis
added.) .

The court concluded that, under the plain language of section 1 of the Act and
except to the extent specifically authorized therein, a county board member is prohibited from
simultaneously holding any other public office. The court further concluded that if a county

_ 'In Wilson, defendant argued that this sentence allowed him to hold the offices of county board member and
school board member simultaneously. The court concluded that this sentence would not allow the defendant to hold
these offices simultaneously because a school district is not a "unit of local government,” as that phrase is defined in
the Iilinois Constitution., Wilson, 357 1ll. App. 3d at 206-07.
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board member is elected to another office, except in the limited circumstances authorized, any
such election is void. Thus, because Wilson was an incumbent county board member at the time
he was elected to the school board, his election to the school board was void, and he was ordered
- removed therefrom. . .

Applying the court's analysis to your inquiry, it appears that Member A, who was
re-elected to the county board in 2004 and re-elected to the school board in 2005, is currently
~entitled to hold the office of county board member but not that of school board member.

‘Member A was serving as a county board member when he or she was most recently elected to
the office of school board member. This is precisely the factual situation reviewed by the court
in Wilson. Consequently, as in Wilson, Member A's election to the school board was void. ..

With respect to Member B, however, Wilson is not dispositive of the issue.
Member B was serving'as a school board member at the time that he or she was elected to the
county board. As previously discussed, the Wilson case was based upon the specific statutory
prohibition of section 1 of the Act that is applicable to incumbents of the county board. Because
Member B was not serving on the county board when he or she was elected to the school board,
section 1 of the Act was not applicable.

In the absence of a specific statutory provision addressing the incompatibility of
particular public offices, the propriety of holding two offices simultaneously is reviewed under
the common law doctrine of incompatibility of offices. See generally People ex rel. Smith v.
Brown, 356 111. App. 3d 1096 (2005). The common law doctrine of incompatibility of offices
precludes simultaneous tenure in two public offices where the duties of the two offices conflict
so that the holder of.one cannot, in every instance, properly and faithfully perform all of the
duties of the other office. People ex rel. Fitzsimmons v. Swailes, 101 I11. 2d 458, 465 (1984);
Brown, 356 11L. App. 3d at 1098; People ex rel. Myers v. Haas, 145 Ill. App. 283, 286 (1908).
Under the' common law, the acceptance of an incompatible office by the incumbent of another
office constitutes an ipso facto resignation of the first office held. See Brown, 356 111. App. 3d at
1101; Myers, 145 111. App. at 287; 1991 IlL. Att'y Gen. Op. 177, 178; 1991 Ill. Att'y Gen. Op.
188, 189; 1981 IIl. Att'y Gen. Op. 47, 48; 1980 Iil. Att'y Gen. Op. 81, 84; 1972 IIL. Att'y Gen. Op.
45, 47.

In opinion No. 93-011, issued May 25, 1993, Attorney General Burris was asked
to determine whether one person may simultaneously hold the offices of school board member
and county board member. Under the common law analysis, Attorney General Burris concluded
that the office of school board member was incompatible with that of county board member
because of potential conflicts between the duties delegated to those offices. Shortly after opinion
No. 93-011 was issued, the General Assembly enacted Public Act 88-471, effective September 1,
1993, which added section 1.2 to the Act (50 ILCS 105/1.2 (West 2004)) and authorizes county
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board members in a county of fewer than 40,000 inhabitants to hold, among other things, the

office of member of a board of education or school board member. Based on Federal census

figures, it appears that Henry County's population exceeds 40,000 inhabitants. See Illinois Blue
"Book 421 (2003-2004). - , A : '

Applying the common law doctrine of incompatibility of offices to the specific
facts in your inquiry, it appears that Member B, who was elected to the school board in 2002 and
then to the county board in 2004, is considered to have resigned his or her office as school board
~ member as a matter of law upon qualifying for and assuming the office-of county board member.
.. See Brown, 356 Ill. App. 3d at 1098.2 ’ ‘

In summary, a county board member, during his or her term of office, may not be
elected to the office of school board member, and any such election to the school board is void .
under section. 1 of the Act. If a school board member, during his or her term, is elected to the
county board, assumption of the incompatible office of county board member will constitute an
ipso facto resignation from the office of school board member under the common law doctrine of
incompatibility of offices.

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise. ' '

Ve ly yours,

LYNNE. PATTIX
Senior Assistant Attorney General
Chief, Opinions Bureau '

LEP:CIE:an

. 2.On the same day that the appellate court handed down its opinion in Wilson, the court also decided
another compatibility of offices case. In Brown, the appellate court determined that the offices of park district board
member and city alderman were incompatible due to a conflict of duties between the offices. In that case, the
defendant was elected to the park district board in 2001 and to the position of alderman in 2003. Because the.court’
found the two positions to be incompatible, the court concludéd that the defendant's acceptance of the position of
alderman was an ipso facto resignation as park district board member. Brown, 356 11l. App. 3d at 1098. Because of
the different holdings in Wilson and Brown, confusion may have resulted as to which incompatible office an officer
must vacate, or whether the officer must vacate a specific office as a matter of law. The distinction between the two
cases, like the distinction between the situations concerning the two Henry County board members, is based on the
fact that a specific statute prohibited election to the one office (Wilson, 357 111 App. 3d at 207), while no such statute
existed in the other case to prohibit election to the second office (Brown, 356 11l. App. 3d at 1098).
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. COMPATIBILITY OF OFFICES:
County Board Member and
Scho_ol Board Member

The Honorable Jonathan H. Barnard
_ State's Attorney, Adams County -

" Adams County Courthouse
521 Vermont Street '
Quincy, Illinois 62301

~ Dear Mr. Barard:

I have your letter inquiring whether, pursuant to the court's holding in People v.
Wilson, 357 Ill. App. 3d 204 (2005), the election of an incumbent county board member to a
school board at the consolidated election held on April 7, 2009, is void. Based on the decision in
Wilson, a county board member in a county of 40,000 or more inhabitants may not . _
simultaneously hold the office of school board member. Therefore, the election of an incumbent
county board member to a school board in a county of 40,000 or more is void under section 1 of
the Public Officer Prohibited Activities Act (the Prohibited Activities Act) (50 ILCS 105/1 (West
2006)). Further, because such election is.void, a county board member hag'no discretion to

accept the office of school board member. He or she does, however, remain entitled to hold the

" . office of county board member.

- BACKGROUND

S Your letter states that an individual currently serving as an Adams County Board
member was first elccted to the office of school board member on November 7, 1989, and’

?
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assumed the office of county board member on December 7, 1992. His service in these offices
has been continuous and without interruption since the dates indicated. He was most recently re-
elected to the office of school board member at the consolidated election held on April 7, 2009.

ANALYSIS

The common law doctrine of incompatibility of offices precludes simultaneous
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of
either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other
office.! People ex rel. Fitzsimmons v. Swailes, 101 I1l. 2d 458, 465 (1984); People ex rel. Smith
v. Brown, 356 T11. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 IlI. App. 283,
286 (1908). There is no constitutional or statutory provision which expressly prohibits one
person from simultaneously serving as a county board member and a school board member.
However, the provisions of section 1 of the Prohibited Activities Act, which address the ability
of county board members to hold other public offices, necessarily preclude a county board
member from simultaneously holding the office of school board member in these circumstances.

Section 1 of the Prohibited Activities Act provides, in pertinent part:

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member .
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman’of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first
resigns from the office of county board member or unless the
holding of another office is authorized by law. Any such
prohibited appointment or election is void. * * * Nothing in this
Act shall be construed to prohibit an elected county official from

'In opinion No. 93-011, issued May 25, 1993, Attorney General Burris was asked to determine
whether one person may simultaneously hold the offices of school board member and county board member.
Because of a potential conflict in duties, Attorney General Burris concluded that the office of school board member
was incompatible with that of county board member. In opinion No. $-590, issued May 22, 1973 (1973 Iil. Atty
Gen. Op. 83), Attorney General Scott concluded, on similar grounds, that the offices of county board member and
school board member were incompatible.
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holding elected office in another unit of local government so long
as there is no contractual relationship between the county and the
other unit of local government. This amendatory Act of 1995 is
declarative of existing law and is not a new enactment. (Emphasis
added.) - - ‘

The Illinois Appellate Court construed section 1 in Wilson and concluded that the
offices of county board member and school board member were incompatible under the
Prohibited Activities' Act. The case arose because, approximately five months after becoming a
_ county board member, the defendant was elected to the'local school board. Wilson, 357 1ll. App.
3d at 20S. The court held that, under the plain language of section 1 of the Prohibited Activities
Act and except to the extent specifically authorized by law, a county board member is prohibited
from simultaneously holding another public office. Wilson, 357 Ill. App. 3d at 206. The court
further concluded that, except in the limited circumstances specifically authorized by law, if a
- county board member is elected to another office, the election is void. Wilson, 357 Iil. App. 3d at
206. '

" 2At the time of the initial election of the individual who is the subject of your inquiry to the county
board, section 1 of the Prohibited Activities Act (50 ILCS 105/1 (West 1992)) provided:

No member of a county board, during the term of office for which he or
she is elected, may be appointed to, accept, or hold any office other than
chairman of the county board or member of the regional planning commission by
appointment or election of the board of which he or she is a member, unless he
or she first resigns from the office of county board member or unless the holding
of another office is authorized by law. Any such prohibited appointment or
election is void. (Emphasis added.) ‘

This language prohibitéd an incumbent county board member from being appointed to another office, other than
those specified, if the appointment was made. by the county board. See 1980 111. Att'y Gen. Op. 123, 124.

Public Act 88-623, effective January 1, 1995, amended section 1 and broadened its scope.
Specifically, Public Act 88-623 added subparagraph (ii) which expressly permits a member of the county board to
hold the office of alderman of a city or member of the board of trustees of a village or incorporated town, if the
village or incorporated town has fewer than 1,000 inhabitants and is located in a county having fewer than 50,000
inhabitants. The amendment also placed the phrase "by appointment or election of the board of which he or she is a
member" within subparagraph (i) to describe the exception for appointment of the chairman of the county board or
member of the regional planning commission, rather than limit the application of section 1 generally. As the Wilson
holding makes clear, the manner by which the General Assembly added the language allowing simultaneous service
in those offices to section 1 of the Prohibited Activities Act, rather than the Public Officer Simultaneous Tenure Act
(50 ILCS 110/0.01 er.seq. (West 2006)), also broadened the scope of the general prohibition contained in section 1.
Thus, with the enactment of Public Act 88-623, county board members are prohibited from being appointed or
elected to any other offices, unless authorized by law.
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Pursuant to section 1 of the Prohibited Activities Act, as construed by the court in
Wilson, no county board member. may be elected or appointed, during the term of office for
which he or she is.elected, to any office other than those specified in section 1 or elsewhere in
Ilinois law.? Neither section 1 nor any other statute expressly permits one person to serve
simultaneously as a county board member and a school board member in counties having
populations of 40,000 inhabitants or more. Therefore, pursuant to section 1 of the Prohibited
Activities Act, an Adams County Board member may not be appointed or elected to the office of
school board member. If an Adams County Board member, during his or her term of office, is
elected to the office of school board member, the election is void under section 1 of the
Prohibited Activities Act.

You have also asked whether, pursuant to the court's holding in Wilson, an
individual who has been elected in succeeding elections to serve simultaneously in the offices of
county board member and school board member may choose which of the offices to retain.
Under the common law, the acceptance of an incompatible office by the incumbent of another
office constitutes an ipso facto resignation of the first office held. See Brown, 356 Ill. App. 3d at
1101; Myers, 145 111. App. at 287; 1991 IlL. Att'y Gen. Op. 188, 189; 1991 1IIl. Att'y Gen. Op. 177,
178; 1981 Iil. Att'y Gen. Op. 47, 48; 1980 Ill. Att'y Gen. Op. 81, 84; 1972 Ill. Att'y Gen. Op. 45,
47. Thus, under thé common law, if an incumbent officer chooses not to accept the incompatible
office, no resignation from the first office results. '

Under section 1 of the Prohibited Activities Act, as applied in Wilson,’ hoWever,
any election of a county board member to another office not specifically authorized by law is

3For example, section 1.2 of the Prohibited Activities Act (50 ILCS 105/1.2 (West 2006))
authorizes county board members "in a county having fewer than 40,000 inhabitants" to hold, among other positions,
the office of "member of the board of education” or school board member. Based on 2000 Federal census figures,
Adams County's population is 68,277 people. Based on 1990 Federal census figures, Adams County's population
was 66,090 people.” The population of Adams County has exceeded 40,000 inhabitants at all pertinent times. See
Tlinois Blue Book 500 (2007-2008); Illinois Blue Book 412 (1993-1994). Therefore, an Adams County Board
member may not serve on a school board pursuant to section 1.2 of the Prohibited Activities Act.

“As noted in informal opinion No. 1-06-013, issued January 31, 2006, and informal opinion No. I
09-001, issued March 5, 2009, on the same day that the appellate court handed down its decision in Wilson, the court
also decided another compatibility of offices case. In People ex rel. Smith v. Brown, 356 111. App. 3d 1096 (2005),
the appellate court determined that the offices of park district board member and city alderman were incompatible’
due to a conflict of duties between the offices. In that case, the defendant was elected to the park district board in
2001 and to the position of alderman in 2003. Because the court found the two positions to be incompatible, the
court concluded that the defendant's acceptance of the position of alderman was an ipso facto resignation as park
district board member. Brown, 356 Ill. App. 3d at 1098, 1 101. Because of the different holdings in Wilson and
Brown, confusion may have resulted as to which-incompatible office an officer must vacate, or whether the officer
must vacate a specific office as a matter of law. The distinction between the two cases is based on the fact that, in
the case of county board members, a specific statute prohibited election to the one office (Wilson, 357 111. App. 3d at
207), while no such statute existed in the other case to prohibit election to the second office (Brown, 356 Iil. App. 3d
at 1098).
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void. Therefore, in the circumstances underlying your inquiry, the county board member holds
only one office—county board member. Even though the county board member received the
requisite number of votes to be elected to the office of school board member, the election is void.
Accordingly, there is no other office for the county board member to choose to accept.

- . Therefore, as in Wilson, the county board member remains entitled to complete his or her term on

the county board, and is subject to removal from the school board if he or she attempts to serve
thereon. : ' ‘

CONCLUSION

Pursuant to section 1 of the Public Officer Prohibited Activities Act, a county
board member may not be elected to or hold the office of school board member simultaneously -
" unless specifically authorized to do so by statute. If a county board member in a county of
40,000 or more inhabitants, during his or her term of office, is elected to the office of school
board member, the election is void under section 1 of the Prohibited Activities Act. Because the
election is void, a county board member who receives the requisite number of votes to be elected
to the office of school board member has no discretion to accept the office of school board
member. The incumbent county board member remains entitled to hold the office of county
board member.

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise. :

\%

LYNNE. PATTON
Senior Assistant Attorney General
Chief, Opinions Bureau

LEP:LAS:lk



NeiL F. HARTIGAN
ATTORNEY GENERAL
STATE OF ILLINOIS
SPRINGFIELD
" 62706

September 6, 1988

I - 88-034

GOVERNMENTAL ETHICS AND o

CONFLICTS OF INTEREST: ) _ /
Corrupt Practices Act Violated

When County Board Member is Sheriff’s Employee

Honorable John Knight

Bond County State’s Attorney
Bond County Courthouse
Greenville, Illinois 62246

Dear Mr. Knight:

I have yodr letter of July 1, 1988, wherein you inquire
whether an individual may hold employment as a salaried
dispatcher in the sheriff’s office after being elected to the
county board. Due to the nature of your inquiry, I will
comment informally on the question you have raised.

Section 3 of "AN ACT to prevent fraudulent and corrupt
practices in the making or accepting of official appointments
- and contracts by public officers" [the Corrupt Practices Act)

provides that, with certain de minimus exceptions:

" (a) No person holding any office, either by
election or appointment under the laws or
constitution of this state, may be in any manner
interested, either directly or indirectly, in his
own name or in the name of any other person,
association, trust or corporation, in any contract
or the performance of any work in the making or
letting of which such officer may pe called upon
to act or vote. * * *

*x Kk %

(Ill. Rev. Stat. 1987, ch. 102, par. 3.)
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Clearly, this provision applies to employment
relationships. _(Robertson v. Binno (1978), 56 Ill. App. 3d
390; Rogers v. Village of Tinley Park (1983), 116 Ill. App.
'3d 437; People ex fel Teros v. Verbeck (1987), 135 I1ll.
App. 3d 81; 1975 Ill. Att'y Gen. 281; 1980 Ill. Att'y Gen.
136.) ' : L

An employee of the sheriff’s office has a direct
pecuniary interest in his employment with the department.
In counties of fewer than 2,000,000 inhabitants, the county
board fixes the compensation, the necessary clerk hire and
other expenses of the sheriff. (I1l. Rev. Stat. 1987, ch.
53, par. 37a.) Further, unless its authority to do so has
been delegated pursuant to statute, the county board has a
duty to audit and allow or disallow claims against county
funds. (Ill. Rev. Stat. 1987, ch. 34, par. 605.) A county
board member, in this circumstance, would therefore be in a
position to act upon claims or vote upon appropriation
ordinances from which his compensation as a sheriff’s
employee would be paid. This would constitute a personal
pecuniary interest of the nature which section 3 of the
Corrupt Practices Act is intended to prohibit. .
Consequently, it appears that a person could not continue
to serve as an employee of the sheriff’s office after
election to the county board.

This is not an official opinion of the
Attorney General. If we may be of further assistance,
please advise. - .

Very t;uly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Division
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July 22, 1988
I - 88-026

GOVERNMENTAL ETHICS AND
CONFLICT OF INTEREST
CORRUPT PRACTICES ACT.

Honorable Kathleen Alling
State's Attorney

Jefferson County

Jefferson County Courthouse
Mt. Vernon, Illinois 62864

Dear Ms. A111ng

_ 1 have your letter wherein you inquire whether a
county board member may simultaneously serve as a full-time,
salaried employee of the sheriff of his county. ' Because of the

~ nature of your question, I will comment 1nrormally on the
question you’ have ralsed

Section 3 of "AN ACT to prevent fraudulent and corrupt
practlces in the making or accepting of official appointments
and contracts by public officers’ [Corrupt Practices Act] (Ill.
Rev. Stat. 1987, ch. 102, pat. 3) provides in pertinent part:

""(a) No person holding any offlce, either
by election or appointment under the laws or
constitution of this state, may be in any manner
interested, either directly or indirectly, in his
own name or in the name of any other person,
association, trust or corporation, in any
contract or the performance of any work in the
making or letting of which such officer may be
called upon to act or vote, * * *

* % % ‘ o
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Pursuant to section 1 of "AN ACT in relation to the
compensation of Sheriffs, etc." (Ill. Rev. Stat. 1987, ch. 53,
par. 37a), it is the duty of the county board, in all counties
of less than 2,000,000 inhabitants, to fix the compensation,
the necessary clerk hire and other expenses of the sheriff.
Section 35 of '"'AN ACT to revise the law in relation to
counties" (Ill. Rev. Stat. 1987, ch. 34, par. 605) requires the
county board to.audit and allow or disallow claims against the
county, except where the county board has delegated its :
authority to do so pursuant to section 35.1 of that Act (Ill.
Rev. Stat. 1987, ch. 34, par. 605.1).

. Under these circumstances, the county board member in
question would be required to vote upon the appropriation of
funds from which his or her compensation as an employee of the
sheriff would be paid. Moreover, it may be the responsibility
of the board member to act upon the allowance or disallowance
of his or her own claims for compensation as an employee of the
sheriff. This appears to be a personal pecuniary interest of
the nature which section 3 of the Corrupt Practices Act is
intended to prohibit. '(See Panozzo v. City of Rockford (1940),
306 111. App. 443, 456; see also Rogers v. Village of Tinley
Park (1983), 116 Ill. App. 3d &37, 445.) Theretore, it would
appear that a county board member may not simultaneously be
employed by the sheriff of his county without violating section
3 of the Corrupt Practices Act. '

This is not an official opinion of the Attorney
General. 1If I may be ¢ further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Division

MIL:cj
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April 2, 1974

FILE NO. NP-731

COUNTIES::

COmpatibility of Office of County
Board Member and Director of Soil
and Water Consarvation District

Bonorable Jack Hoogasian
State's Attorney

Lake County

County Building
Waukegan, Illinois 60QE

Dear Mr. Hoogasian:

/56 JM

I have your ijev sfeyein you inquire whether the

offices of co joard member and.dirsctor of a soil and water

conservation compatible;

/1 rule announced in People v. naaq,

. 145 Il1l. App. 283, it appears that incompatibility between officos
arises where the constitution or a statute specifically prohibits
the occupants of either one of the offices from holding tbe other,

or where because of the duties of either 6ffice a conflict in
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interest may arise, or where the.dutiea of either office ﬁ:o such
that the holder of one cannot iﬁ‘eQery instance p£0per1y and
faithfully perform all the duties of the other.

" There are many areas where. because of the nature of-
powers given to both soil and water consetvation aiatricts and
counties, a person who siﬁﬁltaneoﬁsly holds the office of |
director of a soil and‘watez conservation district and county
board member will have;.in ny épinion. a conflict of interest
and be unable to prop@tly and :aithfully perform the duties of
both offices. |

" - The generai policy behind the Soil and Water Conservation
Districts Law is set forth in section 2 of said Act (Ill. Rev.
gtat. 1973, ch. 5, par. 107), which provides: |

"It is hereby declared to be the policy of
the legislature to provide for the conserva-
tion of the soil, soil resources, water and
water resources of this State, and for the
control and prevention of soil erosion, and
for the prevention of erosion,  floodwater
and sediment damages, and thereby to preserve
natural resources, control floods, prevent
impairment of dams and reservoirs, assist in
maintaining the navigability of rivers and
harbors, preserve wild life and forests,
protect the tax base, protect public lands,
and protect and promote the health, safety
and general welfare of the people of this
State.”
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To enable a soil and water conservatién diatriqt to reaiize
these objectives, said'Actlempowé:s soil and water conservation
distr;cts:éo cooperate and effectuate agreements with individuals
or aqenciéa of‘governmgnt (11l1. Rev. Stat, 1973. éh. 5, par.
127.734) and to make and execute contracts and qther instruments,
necegsary or convenient to the exercieé'of their powers. Ill.
‘Rev. Stat;.1973. ch.‘5. par. 127.8. | |

In the aréa of county government,Athe povers of a
county are exercised by its county board. (Il;. Rev. 8tat. 1973,
ch. 34, p;r. 302.) A county board is empowered to manage the
county bu;inesa (111: Rev. Stat. 1973, ch. 34, par. 403) and maks,
on behalf of the county, a;l contracts in relation to the'prOporty
and concérns of the county necesshry'to the ékgrcise of its
corporate powers. Ill. Rev. Stat. 1973, ch. 34, éar. 303.

.ﬁecause both soil and water conservation districts and
cdﬁntiea posseéa similar poﬁets. and because they are both
empovered to éhter into agreements with each ¢gher. it is con-
ceivable that a soil and water conservation district and a EOunty
might wisﬂ.to contract as to some matter within the scope of
.their powers.. In such an Lnstanée. a person who slmultaneéusly

is a directér.éf-a soil and water conservation district and a
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county boar&:member would be in theAnnténable position of being
a.party to both sides of a cqnfract. Since the interest of both
~4part1es would not necgssa;ily be identical, and since ;hef would
both be attempting to negotiate a'cohtract most advantageous to
'their' side, it is my opinion that suéh a person would have a
conflict of inte*est and be unable to properly and faithfully
perform the duties of both offices, |
fhere are many substanti§e areas in relation to which

both soil and water conservation districts and counties possess
powers whichAcould be the subject matter of such cooperative
agreements and contract. SoilAand-waterlconaervation disﬁriéts
are empowered to survey, investigate, research and develop plans
(Ill. Rev., Stat. 1973, ch. 5, par. 127.1).‘and carry out preventive
and cbntrol measures relating thereto (Ill. Rev. Stat. 1973, ch. S,
par. 127.2) by constructing, improving, operating and maiﬁtaining
structures (Ill. Rev. Stat. 1973, ch. 5, par. 127, 6) programs

and projects relating to the conservation of the renewable natural
resources of soil, water, forests, fish, wild life and air

(I11. Rev. Stat. 1973, ch. 5, par. 127.7a), and for the control

‘and prevention of soil erosion, floads, floodwater and sediment
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damages (Iii. Rev. Stat. 1973, ch. 5, pafs. 127.1 and 127;5:)

and impairment of dams and reservoifs. (111, Rev. Stat. 1973,

ch. 5, par. 127.7a., They can also assist in maintaining the

navigability of rivers énd harﬁora and.cooperaﬁe with local in-

terests ana.agencies of government in providing domestic and

industfial. municipal and agricultur§1 water supplies and

recreational project developments and improvements. (Ill. Rev.

| Staﬁ. 1973, ch. 5, par. 127.7a.) Furthermore,.they'can make

available, on such terms as they prescribe, the use of ag?icul—

tural and engineering machinery and equipment to assist lana ovnofs

oxr occupiers carry on Operations for conservation of soil and

water resources, and for the prevention of soil erosion and

erosion floodwater and sediment damages. 111. Rev. Stat. 1973,

ch. 5, par. 127.5. |
Counties, such as yours, which operate under "AN ACT

in relation to water suébly, drainage, sewgge,.pollution and"

flood conﬁfbl\in certﬁin counties” (Ill. Rev, Stat. 1973.-ch; 34,

pars. 3101 gg,ggg,), in order to effect the'prbtection. reclamation

or irrigation of the land in'the county, are empowered to éerforn |

work relating to ditches, drains, sewers, rlvers, water courses,

vponds, cahéls. lakes, creeks, natural streams, levees, dikes. damu,
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sluices, revetments, reservoirs, holding basins and £loodways.
(Il11. Rev, Stat. 1973, ch. 34, par. 3106.) They can, under said
Act, perform work reQquired for the productioh; development,
and delivery 6f adequate,'puro and wholesome water supplies,.
(I1l1. Rev. Stat. 1973, ch. 34, par. 3110.) They can also:
Purchase aﬁﬁ hold real estate for the preservation of forests
and maintain and regulate the use thereof (Iil. Rev, Stat. 1973,
ch. 34, par. 303): take all necessary measures to prevent forest
fires and encoutage the maintenance and planting of trees and the
preservation of forests (Ill, Rev, Stat, 1973, ch. 34, par. 303);
provide for the consarvation. presexvation and prOpagation of
insectivorous birds (Ill, Rev, Stat. 1973, ch. 34, par. 303);
' acquire‘title to real estate for parks and recreational purposes
(111. Rev. Stat. 1973, ch. 34, par. 303) and maintain such lands
(X11. Rev, Stat. 1973, ch. 34, par. 418.1); remove Obstructioné
from natural and other water courses (Ill. Rev. Stat. 1973, ch. 34,
par. 430): and lease equipment and machinery required for corporate
purposes. 111. Rev, Stat. 1973, ch. 34, par. 418.3.

In addition to conflicts that can arise due to the
contractual and cooperative powers possessed by both soil and

'water'conserVation districts and counties, conflicts of interest
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can also arise due to potential competition between said bodies
which would prevent a person who is simultaneously a director
ofla soil and water conservation district and a county hoitd
member from properly and faithfully discharging éuties of both
‘offices. Soil and water conservation districts and cantiea
ma§ find themselves cdmpetiné for the same funds. Soil and
wéte? congservation districts are empowered to receive mon@y from
the United States or from the State or any of its agencies and
to use such monies in carrying out their operations.  (I1l. Rev.
Stat. 1973, ch. 5, par. 127.7.) County boards are empowered to
create within their respective counties an office of coordinator
of Pederal and State aid to report to and assist them with
development programs for which State and Federal funds are or
may be available, and assist in the application for such funds.
(I11. Rev. Stat. 1973, ch. 34, par. 403-1.) Soil and water
conservaﬁion districts and counties may also find themselves
competing in the écquisition o£~prop§rty. Ssoil and water con-
servation districts are empowered to aciuire property necessary
forﬁiﬁe.purpoaes of the district. (ill. Rev, Stat. 1973, éb. 5,
par. 127.4.) Counties are also empowered to«acqhire propérty
for the benefit of the county. Ill. Rev. Stat. 1973, ch. 34,

par. 303,
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A third area in which conflicts of interest can arise
ipvblvea thé pﬁver of soil and water conservation districts to
furnish f;gancial aid iﬁ govermmental agencies in carrying on
erosion - control and flood prevention operations within the
districts. (Ill. Rev. Stat. 1973, ch. 5, par. 127.3.) For the
purpdses of 1liuatration. assume that a soil and water conservation
district 1xing within ﬁore than one county has as a director
a person who is also a county board ﬁember of one of the counties
in which the districg lies. Where two counties, one being the
county ln‘whicﬁ ghe director is a county board member, are
competing gpr 1imigea ivailable financial assistance from'said
~district, the ahility.of-aaid director to act impartially would
be open to qQuestion. .

Pinaily. a fourth area in which conflicts of interest
can arise ;p§olﬁea the ﬁowers possessea'by both soil ahd watei
conservation districts and counties in relation to land use
control. Soil and water conservation districts are empoweréd
to adopt (Ill;.Rev. stat. 1973, ch. 5, par. 128) ‘and enforce
(I11. Rev., Stat. 1973, ch. 5, par. 129) land use regulations.
Counties are also empowered to regulate the use'of land. (IXI1l.

Rev. Stat. 1973, ch. 34, par. 3151.) The interests of soil and
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water consérvation districts in regulating l#nd use relate to
conse?vation.‘and although cquntieé in regulating land use are
alsq concerned'witﬁ congervation. thefe are other interests, su?h‘d
as'busipegs ahd,ihdustrial devg}opment. Qh}chAéan influenqq their
decisions. Once égain;‘a person who is gsimultaneously é.dir#ctor
of a soil and water conservation district and a county board:

- meﬁber would have é conflict of interest and. would be unable to
properly and faithfully perform the duties of Soth offiéeg.

Very truly yours,

ATTORNEY GENERAL



WILLIAM d. SCOTT
ATTORNEY GENERAL
STATE OF 'ILLINOIS

500 SOUTH SECOND STREET
'SPRINGFIELD

- Decanber 17, 1971

PILE NO.: NP=375

COUNTY OFFICERS: .
Supervisor of Assessments

Honorable Paul R. Weich
tate's Attoxnay

- McLean County:

220 Unity Puilding
Bloomington, 3llinois.

Deaxr Mr. T«Ig:lch:

_wphis office\hRks been/a .} ed the :.oUom.ng qu tion

Lag his fflce by VLrLue of ycur ovlux!n
g that xganew election £Or supervigors wWis
sary in<}iaw of the upcoming reapportion-
L ood r651{yﬁnq election of County Board
Sunexfzéﬁrg 1972, seek the oifice of Supzrvison
of Asoas: xeﬂLS-Of I’cLean County? The xelevant
statute bearing upon the answer to . the guestion is
‘Chapter 102, Section 1, wherein it states: '

}J‘

No svpervisor or county comm wissioner, during
the term of office for which he is elected,
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may be appointed to, accept ox hold any

office otiexr than Chairman of the County
Board or member of thie Regional Planning
Commission by appointma=ant or slection of
. the Board of which he is a member,

"I would appreciate your eatrly o?inion with regard,

to whethear or not this statutory provision places

‘the Board member, who is being held over by oper-

ation of law, end not by any voluntary act of his

own or action of the electorate, he having been

originally elected to a four year term which is

now expired, as being disqualified from accepting

the position of Supervigor of Assessments.

"it should be further noted that the Supervisor in

‘question will no longer be a member of the Board

at the tlme of his consideration for the position ‘

of Supervisor of Assegsments,

“I am enclosing herewith a copy of an opinion I

have rendered in connection with this matter. It

is necessary in view of the exigencies 0f time that

your answer be received as soon as possible."

You have referred to my opinion No., S=237 vhich was
issued on December 2, 1970. In that opinion I held that those
assistant supervisors whose successors would have been elected in
Apxil, 1971 serve until their successors are elected and Gqualified.
I believe, howaver, that this hold over period is a part of his
term of office. He is a member of the county board just as much
as 1f he were in hig four yeax term.,

As you know, action 1 of “"An Act to prevent Ffraudulent
and corrupt practices in the making or accepting of official

appointments and contracis by public officers,” (Ill. Rev. Stats.

1969, ch. 102, par. 1) reads as follows:
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. *No supexvisor or county commissioner, during

~ the term of office for which he is elected,

"may be appointed to, accept or hold any office
other than chairman of the county board or

menber of the regional planning commission by
appointment or election of the boaxd of which-

he is a member. 2Any such prohibited appolintment
or election is void. Thig Section shall not
‘preclude a member of the county board from being
selected or from serving as a mermbar of the County
Personnel Advigory Board as provided in Section 12~
17.2 of 'The Illinois Public Aid Code', approved
Aprll 11, 1967, as amended, O¢ as a member of a
County Extension Board as provided in Section 7
of the ‘'County Cooperative Esxtension Law',
approved August 2, 1963, as amended." '

The foregoing statute prohibits a board member from

.. being appointed to any office by appointment by the couhty board

during the term of office for vhich he is elected, except chairman -

of the county board or member of the regional planning comnission.
Section 3a of "aAn Act to revise the law in relation to

the acsessment of property and the levy and collection of taxes,

and to repeal certain Acts herein named,® (1970 Supplement. to.

~ Ill. Rev. Stats. 1969, ch. 120, par. 484a) provides:

“In counties containing less than 1,000,000 inhab-

itants and not having an elected board of assessors,

the office of supervisor of assessments Or county

assessor, shall be filled by appointment by the

county board, as herein provided.

ok fon o oNn

The forxegoing statute states that the supervisorx of assessments
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is an office filled’by.the'gounty board.A‘

| You have indicated, ﬁoﬁever. tﬁat the supar?isoi in
question will no longer be a membex of tﬁe coﬁnty board at tbé'
time of hie consideration fof the poﬁiéiop of Supervisor oé
Aésessments. :If the supervisor resigné from the county'bosré
he still may not be appointed Supervisox of Assessments during
the texm for which he was elected.(ihdlﬁding ény hold éver'
pexiod). If he will no lohger be a merber of the county board
because his term has expireé (including any hold over périod).
then in my opindion, there would bé no violation of Section 1 Qf
"An Act to prevent fraudulent ¥ ¢ *.é (Illinoié Revised Statutes

'196¢, ch. 102, par. 1).
Very truly yours,

ATTORNEY CENERAL
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RoLano W. Burris

ATTORNEY GENERAL
STATE OF ILLINOIS

s ETDy
March .5, 1992

I - 92-015

COMPATIBILITY OF OFFICES:
Township Planning Commission
and County Board Member

Honorable Thomas J. McCracken, Jr.
State Representative, 81lst District
5757 South Cass Avenue

Westmont, Illinois 60559

Dear»Representative McCracken:"

I have your letter wherein you inquire whether one
person may serve simultaneously as the chairman of a township
plan commission and a member of the county board of the county
in which the township is located. Because the Attorney General
is authorized to advise officers and spokesmen of the General
Assembly only in matters which relate to their duties as such
(I11. Rev. Stat. 1989, ch. 14, par. 4), we cannot issue an
.official'opinion in response to your request. .I will, however,
comment informally upon.the question you have raised.

It is my understanding that the township in question
lies within Will County, and that Will County has adopted a
county zoning ordinance in accordance with the provisions of
- Division 5-12 of the Counties Code. (Ill. Rev. Stat. 1989, ch.
34, par. 5-12001 et seg.) Therefore, the provisions of the
Township Zoning Act (Ill. Rev. Stat. 1989, ch. 139, par. 301 et
seq.) are inapplicable in this situation. The plan commission
is organized pursuant to section 13-37 of the Township Law
(I11. Rev. Stat. .1989, ch. 139, par. 126.27) . .

500 South Second Street, Springfield, Illinois 62706 217-782-1090 + TDD 217-785-2771 - FAX 21 7-782-7046 .
100 West Randolph Street, Chicago, lliinois 60601 31 2-814-3000 - TDD312-814-7123 + FAX 312-814-3806
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Section 13-37 of the Township Law authorizes a
township with a population of more than 12,000 which is located
within a county with a population of less than 600,000 to
create a plan commission. The powers of the plan commission
include preparing and recommending to the township board a
comprehensive plan for the development of unincorporated areas
of the township, and thereafter recommending changes to the
plan and promoting, generally, realization of the plan.
Subsection 13-37(c) of the Township Law (Ill. Rev. Stat. 1989,
ch. 139, par. 126.27(c)), however, provides:

" X X %

(c) 1I1f a county in which a township is
located has adopted a county zoning ordinance
pursuant to 'An Act in relation to county
zoning', approved June 28, 1935, as amended
[now Division 5-12 of the Counties Codel, the
recommendations of the township plan commission
may be presented by the township board of
trustees to the county board of the county where
the township is located."

Therefore, because Will County has adopted a county zoning
ordinance, the township plan commission in this circumstance
makes recommendations to the township board of trustees, which

in turn may present the recommendations to the county board of
+ Will County. '

The doctrine of incompatibility is applicable where
the constitution or a statute specifically prohlblts the
occupant of one office from holding another, or where the
duties of either office are such that the holder of one cannot,
in every instance, properly and faithfully perform the duties
of the other. (People ex rel. Myers v, Haas (1908), 145 Ill,.
App. 283, 286.) One person may not 51mu1taneously hold two
incompatible offices. _

There appear to be no constitutional or statutory
provisions which prohlblt a county board member from
simultaneously serving on a township plan commission.
Moreover, it appears that no conflict of duties would arise
from such simultaneous service. The plan commission cannot
1mplement its own plan in a county which has adopted a county
zoning ordinance, but rather presents its recommendations to
the township board, which may present them to the county
board. In this respect, the plan commission indirectly advises
the county board. 1In opinion No. S-500, issued July 24, 1972,
Attorney General Scott concluded that a member of a county



>
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board may serve as a member of a regional planning commission,
reasoning that the regional planning commission serves to
advise the county board, and that there would be no conflict of
duties if a member of a county board serves on a commission
that advises the county board. The position of the township

" plan commission appears to be analogous to that of a regional

planning commission in these circumwstances.

Therefore, it appears that the offices of county board:
member and township plan commission chairman are not
incompatible, and one person may simultaneously hold both
offices. ' ' C

This is not an official opinidh‘of the Attorney
General. If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE ,
Senior Assistant Attorney General
Chief, Opinions Division



NEIL F. HARTIGAN
ATTORNEY GEN.ERAL
STATE OF ILLINOIS
SPRINGFIELD
62706

March 7, 1989

I - 89-019

COMPATIRILITY:
County Board Member and
Township. Supervisor

- County Board Member and
Township Trustee

Township Trustee and School
Board Member

Honorable Vincent Moreth

State’s Attorney, Macoupin County
Macoupin County. Courthouse

Post Office Box 480 '
Carlinville, Illinois 62626

Dear Mr. Moreth:

I have your letter of February 22, 1989, wherein you
inquire whether the offices of (1) county board member and
member of the township board of trustees, (2) -township
supervisor and county board member, and (3) township trustee
and local school board member are incompatible. Because of the
nature of your question, I do not believe that an official
opinion of the Attorney General is necessary. I will,
therefore, comment informally upon your inquiry.

‘At common law, incompatibility of offlces arises where
the constitution or a statute specifically prohibits the
occupant of one office from holding another or where the duties
of the two offices are such that the holder of ‘one cannot, in
every instance, fully and faithfully discharge the duties of
the other, (People ex rel. Myers v. Haas (1908), 145 Ill. App.
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283, 286.) Because of the inability of a person holding both
offices to fairly represent the conflicting interests of both
the county and township, Attorney General Scott advised. in
opinion No. S-877, issued March 17, 1975, (1975 Ill. Att’y Gen.
Op. 37), that the offices of county board member and township
supervisor were incompatibleée and, in opinion No. NP-1108, (Ill.
Att'y Gen, Op. No. NP-1108, 'issued June 15, 1976), that the
offices of county board member and township auditor (trustee)
were incompatible. Since the issuance of those opinions,’
however, the General Assembly-has declared it to be lawful for
any person-to hold simultaneously the offices of county board
memnber "and township supervisor -and, in counties. of le$s than
100,000 population, the offices of county board member and
township trustee. (Ill. Rev. Stat. 1987, ch. 102, par. 4.11.)
The offices of township. trustee and county board member remain
incompatible in counties with a population of 100,000 or more.
See People ex rel. Fitzsimmons v. Swailes (1984), 101 I1l. 2d
458 (offices of county board member and township assessor
incompatible in counties of over 300,000 population).

Because there is no constitutional or statutory ,
provision -prohibiting one person from simultaneously holding
the offices of township trustee and school board member, the
issue with respect to those offices devolves to whether the
duties of either office are such that the holder of one cannot,
in every instance, properly and faithfully perform all of the
duties of the other. . ‘

Section 13-16 of the Township Law of 1874 (Ill. Rev.
Stat. 1987, ch. 139, par. 126.6) provides in part as follows:

"To the extent that moneys in the general
fund of the township have not been appropriated
for other purposes, the board of town trustees
may direct that distributions be made from that
fund as follows:

(1) either or both to school districts
maintaining grades 1 through 8 which are wholly
or. partly located within the township or to
governmental units, as defined in Section 1 of
the ‘Community Mental Health Act’, providing
mental health facilities and services, including
facilities and services for the mentally
retarded, under that Act within the township;

. /
x % k. ' "

(Emphasis added.)
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As a school board member, one has a duty to provide for the
revenue necessary to maintain the schools ‘in his or her
district. (Ill. Rev. Stat. 1987, ch. 122, par. 10-20.3.) 1In
the instance of a school district which lleS partly or wholly
within the townshlp and which maintains grades 1 through 8, a
conflict -could arise between a dual officerholder’s duty to
determine how township funds should be spent to best serve the
needs of the township and his or her duty as a member of the
board of education .to provide for the revenue necessary to
maintain the dlStrlCt 8 schools,

Accordingly, it appears that the offices of town
trustee or township supervisor and school board member of a
school district, which lies wholly or partly w1th1n the
township,. and which maintains grades 1 through 8, are
incompatible. Our research has disclosed nothing, however,
which would render the office of town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for township funds .under section
13-16 of the Township Law - of 1874. See Informal Opinion No.
I-88-003, issued February 16, 1988,

This is not an official opinion of the Attorney .

General. . If we may be of further assistance, please advise.
Very truly yours,
MICHAEL J. LUKE

Senior Assistant Attorney General
Chief, Opinions Division



WILLIAM J. ScOoTT
ATTORNEY GENERAL
 STATE OF ILLINOIS
500 SOUTH SECOND STREET

SPRINGFIELD
62706

<

June 15, 1976

FILE NO. NP-1108

COMPATIBILITY OF OFFICES:
Township ‘Auditox and
County Board ‘Member

anorgble Edward P. Drolet
State's Attorney
Kankakee County

Court House

Kahkakeée, Illinois 60901

Dear Mr. Drolet:

which was ,ech 17, 1975, and opinion No. S-1016

whichlwas phoember 11, 1975. It is my opinion that
the offices e sGhip auditor ahd county board member are
incompatible. o |

Incompatibility betiween offices arises where the
Constitution, or a statute, specifically prohibits the occupant
of either of the offices from holding the. other, or ﬁheré.

because of the duties of either office a conflict of interest

gott 4 M
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may a:t#é, or where the duties o£ either office arée such that '
the holder of one aannat in evexy 1nétance; pronerly and

| faith€ully - perfom all the duties of the other. '(pgogxeﬂ_ex
rel. Meyer V. nnas. 145 111. App. 283.) ‘

As explained in opinion No. 5-877, the county board
and the board of township auditors have authority to enter into
~contracts with each other to provide a particular service to
the peopleﬁﬁ the counﬁy.and township. This power is the result
of the cumulative effect of section 10 of article VII of the
Illinois COnstitution of 1970, the Intergovernméntal Cooperation
Act (Ill. Rev. Stat. 1975, c¢h. 127, pars. 741 et seq.) and the
smendment.of section 20 of article XIII of "AN ACT to revise
the law in relation to township organization." = (Ill. Rev. Stat.
1975, ch. 139, par. 126.10, as amended by P.A. 78-1189 and
P.A. 79-458.) As stated in ¢pinion No. §~877, these statutes
allow a county and township to énter into a contract to provide
services with regard to the areas of publia safety, environ-.
mental protaction. public transportation. health. reeteation,
and social gérvices for the poor and aged.

In attenmpting to make decisiona upon cont:acts with

,iegard to any of the above areas, a persén who i8 a mcmber of
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both the county board and tne board of tcwnéhip auditoza cnnnot‘
fairly represent ehe‘confiioting interests of the eounty and
township. Where the seérvice is to be-étoVided in accordance
with~a,contfact-enteréd.into between the county'and tovnship,
the dual officehoider is zeﬁresenting, and attempting to
negotiate a dontract most advantageous to the interest of ooth
parties to the bargain. Since under section 1 of article XIIX
of "AN ACT t6 révise the law in rélation to township organiza-
tion” (Ill. Rev., Stat. 1975, ch. 139, par. 117) a township |
supervisor who simultaneously holds the .office of county board
member would be faced with this dilemma, I concluded in opinion
No, 8-877, that the offices of township’ supervisor and county
board member were incompatible. Pursuant to section 1 of article
. XIIT of "AN ACT t6 revise the law in relation to township ‘
ofganization“ (11i. Rev. Stat. 1975.'ch. 139, par. 117) a
townshié.auditor (township trustee after the 1977 election)
like the township éupérViéo;Ais a voting member of the board
~of auditors and pafticipates in the decision—making procéssd

in the exercise of the pOWeﬁs vested in the board of township
auditors. It follows from the fogegoing that the officés of
township auditor and county board member are inoompatlblé.

Subsequent to the issuanceé of opinion No. 8-877,
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"Ax ACT in relation to the simultaneous tenure of certain
. public offices” (I1l, Rev. Stat. 1975, ch. 102, pars. 4.10
et seq.) was enacted and it provides:

"§ 1. The General Asseémbly finds and declares
“that questions raised regarding the legality
of simultaneously holding the office of county
board member and township supervisor are un-<
warranted; that the Geiieral Assembly viewed the
office of county board member and township
supervisor as compatible; and that to settle
the quéation of legality and avoid confusion
among such counties and townships as may bé
affected by such questions it is lawful to
_hold the office of county board member

simul taneously with the office of township
supervisor in accordance with this Act.”

§ 2. It is lawful for any county board .
member who may be elected in 1977 or before 1977
to the office of téwnship supervisor to hold
the office of county boatd membér and townshig;: .
supervisor simultanéously until the expiration’
of his term of office as county board member;
thereafter it is unlawful for the same individual
to hold both sudh offices simultaneously.

§ 3. All actions of such person, as town-
_ship supervisor after December 1, 1974, which
“are otherwise in accordance with law, are
hereby validated."
In response to a quest10n~prompted by this Act; I
igsued opinion No. §-1016 on Decémbér 11, 1975, in which I
concluded that under the Act, an individual who is elected to
the county board in November 1976, may hold that office simul-

taneously with the office of township suparvisor should he be -
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elected to the latter office in 1977. Your letter asks whether

the above Act makes the offices of township auditor and couhty

board member compatible. The language of the Act is clear

‘and unambiguous; it focuses only upon the office of township

supervigor and makes no reference to the_offiee of township

auditor.

- page 485,

In Chicago Home For Girls v. carr, 300 111. 478, at
the Illinois Supremechurt stated;'
. ' ' w * *

% # * [Wlhere a law is plain and un-
anbiguous, whéther it be expressed in general
or limited tefms, the legislsture should be
congidered to have intended to mean what it
has plainly expressed, and consequently no
room is left for construction. It is not
allowable to inteérpret what hds no need of
interpretation, or, when the words have a

definite and precise meaning, to go elsewhere

' in search of conjecture in order to restrict

or extend the meaning. 'Statutes * # * should be
read and understood according to the natural
and most obvicus import of the language, without
resorting to subtle and forced construction for
the purpose of either limiting or extending

their operation.' (City of Beardstowh v. City
of Virginia, 76 Ill. 34,) * * * " ' :

it would be impermissible to expand the language of the Act to

inciude the office of township auditor within its scope. I

therefore conclude that the offices of township auditor and

county board4medb¢r.are_inéOmpatible, and that "AN'ACT in
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- relation to thé éimultanéous tenure of certain public offices"
(I11. Rev. Stat. 1975,.ch. 102; par. 4.10 et seq.) does not
make these offices éoﬁpatible. |

.  Very truly yours,

ATTORNEY GENERAL



NeIL F. HARTIGAN
'ATTORNEY GEN_E‘RAL
STATE OF ILLINOIS
SPRINGFIELD
62706

March 7, 1989
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COMPATIRILITY:.
County Board Member and
Township. Supervisor

- County Board Member and
Township Trustee

Township Trustee and School
Board Member

Honorable Vincent Moreth

State’s Attorney, Macoupin County
Macoupin County. Courthouse

Post Office Box 480

Carlinville, Illinois 62626

Dear Mr. Moreth:

I have your letter of February 22, 1989, wherein you
inquire whether the offices of (1) county board membér and =
member of the township board onf trustees, (2) township
supervisor and county board member, and (3) township trustee
and local school board member are incompatible. Because of the
_nhature of your question, I do not believe that an official
~opinion of the Attorney General is necessary. I will,
therefore, comment informally upon your inquiry..

At common law, incompatibility of offices arises where
the constitution or a statute specifically prohibits the
occupant- of one office from holding another or where the duties
of the two offices are such that the holder of one cannot, in
every instance,. fully and faithfully discharge the duties of
the other. (People ex rel. Myers v. Haas (1908), 145 Ill. App.
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283, 286.) Because of the inability of a person holding both
offices to fairly represent the conflicting interests of both
the county and township, Attorney General Scott advised. in
opinion No, S-877, issued March 17, 1975, (1975 Ill. Att'’y Gen.
Op. 37), that the offices of county board member and township
supervisor were incompatible and, in opinion No. NP~-1108, (Ill.
Att'y Gen, Op. No. NP-1108, issued June 15, 1976), that the
offices of county board member and township auditor (trustee)
were incompatible. Since the issuance of those opinions,’
however, the General Assembly has declared it to be lawful for
any person -to hold simultaneously the offices of county board
member "and township supervisor and, in counties. of less than

- 100,000 population, the offices of county board member and
township trustee. (Ill. Rev. Stat. 1987, .ch. 102, par. 4.11.)
The offices of township trustee and county board member remain
incompatible in counties with-a population of 100,000 or more.
See People ex rel, Fitzsimmons v. Swailes (1984), 101 Ill, 2d
458 (offices of county board member and township assessor
incompatible in counties of over 300,000 population).

. Because there is no constitutional or statutory
provision prohibiting one person from simultaneously holding
the offices of township trustee and school board member, the
issue with respect to those offices devolves to whether the
duties of either office are such that the holder of one cannot,
in every instance, properly and faithfully perform all of the
duties of the other. : '

Section 13-16 of the Township Law of 1874 (Ill. Rev.
Stat. 1987, ch. 139, par. 126.6) provides in part as follows:

"To the extent that moneys in the general
fund of the township have not been appropriated
for other purposes, the board of town. trustees
may direct that distributions be made from that
fund as follows:

(1) either or both to school districts
maintaining grades 1 through 8 which are wholly
or partly located within the township or to
governmental units, as defined in Section 1 of
the ‘Community Mental Health Act’, providing
mental health facilities and services, including
facilities and services for the mentally
retarded, under that Act within the township:

. /
X ox ok "

(Emphasis added.)
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As a school board member, one has a duty to’ provide for the:
revenue necessary to maintain the schools ‘in his or her
district. ® (Ill, Rev. Stat., 1987, ch. 122, par. 10-20.3.) 1In
the instance of a.school district which lies partly or wholly
within the townshlp and which maintains grades 1 through 8, a
conflict could arise between a dual officerholder’s duty to
determine how township funds should be spent to best serve the
needs of the township and his or her duty as a member of the
board of education .to provide for the revenue  necessary to
maintain the district’s schools.

Accordingly, it appears that the offices of town
trustee or township supervisor and school’ board member of a
school district, which lies wholly or partly w1th1n the
township, and which maintains grades 1 through 8, are ,
incompatible. Our research has disclosed nothing, however,
which would render the office of town trustee or township
supervisor incompatible with that of a school board member of a
school district not eligible for township funds under sectlon
13-16 of the Township Law of 1874, See Informal Opinion No.
I-88-003, issued February 16, 1988,

This is not an official opinion of the Attorney'

General. If we may be of further assistance, please advise.
Very~truiy yours,
MICHAEL J. LUKE

Senior Assistant Attorney General
Chief, Opinions Division
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August 28, 1975

FILE NO. NP-953

OFFICERS:
Eligibility of County Board Member
For Appointment as County Tube
Sanitarium Director

Honorable Jack Hoogasian
State's Attorney
Lake County

County Building
Waukegan, Illinois

Section 1 of the Corrupt Practices Act (Ill. Rev.
Stat. 1973, ch. 102, par. 1) provides:

"No member of a county board, during the term of
office for which he is elected, may be appointed
to, accept or hold any office other than chairman
of the county board or member of the regional

planning commission by appointment or election of

Al

o
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the board of which he is a member. Any such
prohibited appointment or election is void. This
Section shall not preclude a member of the county
_board from being selected or from serving as a
member of the County Personnel Advisory Board as
provided in Section 12-17.2 of 'The Illinois
Public Aid Code', approved April 11, 1967, as '
amended, or as a member of a County Extension Board
as provided in Section 7 of the ‘'County Cooperative
Extension Law', approved August 2, 1963, as amended."
Ih addition to those offices specifically exempted
_ by section 1, I have previously concluded in opinion No. S$-877,
dated March 17, 1975; that an exemption for county board
members also existed where a sfatute specifically providéd
for their appointment to the office. This conclusion was
reached by applying the rule that where a general and a.
specific statuté deal with the same subject, they must be read
together with a view towards a consistent legislative policy
and, to the extent that they are inconsistent, the specific.
will prevail over the general.

The specific post you inquire about ie a director on
the county tuberculosis sanitarium board. Section 3 of "AN ACT
relating to the care and treatment by counties of persons
afflicted with tuberculosis, etc.” (I1l. Rev. Stat. 1973, ch. 34,
par. 5104) provides:

~ "When in any county such a proposition, for the levy
of a tax for a county tuberculosis sanitarium has
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been adopted as aforesaid, the chairman or presi-
dent, as the case may be, of the county board of '
such county, shall, with the approval of the county
board, proceed to appoint a board of 3 directors,
one at least of whom shall be a licensed physician,
and all of whom shall be chosen with reference to
their special fitness for such office., * » *¢
(emphasis added.)

The above statute does.not specifically provide for
the appointment of a county board member. Your question is
whéther the language "with ;eferénce to their special‘fitness"
might be interpreted as permittingAthe appointment of a county
board member. It is my opinionvthat the statute cannot be
so interpreted. If two statutes are capable of being so
construed that bqth may be given effec;, it is.the duty of a

court to so construe them. (People v. Holderfield, 393 I1l1l.

138.) i€ is clear that the emphasized language in the statute
above is not necessarily inconsistent with section 1 of the
Corrupt Practices Act. Althoﬁgh some county board mémbers mayl
have special fitness to be direcfors of county tuberculosis’
sanitariﬁms, they are cleariy prohibited frbm holding shch

appointive offices by section 1 of the Corrupt Practices Act.

Simply stated, the emphasized language in the statute above
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is not a speéifiq<authorization‘for appoinfment of county
board ﬁembers. rathef, it is a statemenﬁ of general
quhlifiéétibns. As such,‘it cannot be the basis fof
excepting the office of director of the counfy tubefculbsis
sanitariumlboard fromdghe_proscription of seétion 1l of the
Corrupt Practices Act.

Very truly yours,

ATTORNEY GENERAL
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December 12, 1972

FILE NO. NP-546

OFFICERS ¢
Compatibility

Honorable William J. Cowlin
State's Attorney ,
Court House Annex Building
P.O. Box 545

Woodstock, Illinois 60098

Dear Mr. Cowlin:

1 have your {rqcent letfefr wherein you state:

.a~'also run for the County Board
vithout a conflict of interests.

Haas, 145 Ill. App. 283, it appears that incompatibility.
between offices arices where the Cﬁnetitution or a statute
épecifically prohibits the occupant of either one of ihe
offices from holding the other, or whére, because of the

duties of either office, a conflict of interest may arise,

2hbc AN
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ot‘wfwxa -tho duties of élther office é‘m such that the.
boldex ot one cannot, m ovaxy .imunee, p:operly and
fal t:hiull.y pexfo:m all t:ha duties of the othn:

'thera Are .no express coneutuunml or atatu-
tory prohlbitim mixmt ad.mlmaously serving as ‘
v:lnage clork and as memz ez the county beayd,

. 'rhe a.m:ereats of a vinage and county can
oﬂm bo eonfuat&m An indi-.vid\ml holdim a3 poliny- ‘
making oﬁﬁce u @dt of theae gm:mum units would
be eenfmnted with many patent&al e;anfucts oﬂ interest.
As & membex of a eoum.y Mm:d. an &ndividual eetwnly
holds a policy’makiag otzxee, s&nce the pow«ara of a
' mmy axe mrcitsad t:hrough the county boud (xn. Rev

.seaeea. 19?1, ch. 34, smx' 302.) 'l’he dut.ies o£ I viuaga

ciexk. hwevm. are miuister.‘.al. wﬂ'mt thnn pol!. mg:

 The mmicipal alark shali 'keep the eoxyorate -
seal, to be provided by the corporate duthori~ :
ties, ‘and 8}) papers. beloming o the munieipality -
the custody and control of which are not given -
 other officers, Hs sall atténd all meehings
of the corporate suthoritiss, and keop a mu
recexd of M:e proceedings in the journs

e

, .ccptes of all papers duly £1led in N.s ozﬁce.
and transcripts from the journals and other yetoids
and f£iles of his office, certified by him under- -
the corpoxate seal, shall be evidence in an eautt.s
in 1ike manner as if the oviginale were produced.®
111. Rev, Stats, 1971, ¢h. 24. pm.' 3-10—7.
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» The above eutias ataviuage clarkmldme

) acntuea with the Mividual'ﬁ duties as & county board
'l'ha:efore. t.a ny. opinion, a vulage cm may-

.alaa gerXve on a eoum:y boa:d wl.thauh a eoain.ce o! mw@stz.,

Vazy ml.y yeuxa. '

ATTORNEY GENERAL
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COMPATIBILITY OF OFFICES:
County Board Member
and Village President

The Honorable James A. Mack
State's Attorney, Putnam County
120 North 4™ Street

P.O.Box 20

Hennepin, Illinois 61327

" Dear Mr. Mack:

I have your letter inquiring whether one person may simultaneously serve in the
offices of county board member and village president, if the county's population is under 10,000
inhabitants and the village's population is under 1,000 inhabitants. If the offices are determined
to be incompatible, you have also asked: (1) whether a county board member, if elected to the
office of village president, may choose which office to retain; (2) what procedures should be
followed by the county board member if he or she wishes to maintain his or her county board

- position; and (3) what procedures should be followed if the county board member prefers to

assume the office of village president. For the reasons stated below, a county board member,
during his or her term of office, may not serve simultaneously in the office of village president.
Any such election is void under section 1 of the Public Officer Prohibited Activities Act (the
Prohibited Activities Act) (50 ILCS 105/1 (West 2006)). Further, because such an election is
void, (1) a county board member who obtains the most votes for the office of village president
has no discretion to accept the office of village president; (2) the county board member remains
entitled to hold the office of county board member; and (3) if an incumbent county board
member desires to hold the office of village president, he or she must resign from the county
board prior to the election. - ‘ ‘

BACKGROUND

Based on information you have provided, a current Putnam County Board member
-has filed to run for the office of village president at the consolidated election to be held on April

500 South Second Strect, Springfield, Ithinois 62706 ¢ ill7) 7821090 o TTY:(217) 785-2771 ¢ Fax: (217) 782-7046
100 West Randolph Strcet, Chicago, Illinois 60001 * (312) 814-3000 * TTY: (312) 814.3574 Fax: (312) 814-3806
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7,2009. Based on 2000 census figures, Putnam County's population is 6,086 inhabitants.
Iilinois Blue Book 427 (2003-2004). You have stated that the village in question has a
population of less than 1,000 inhabitants.

ANALYSIS.

Your first question is whether one person may simultaneously hold the offices of
county board member .and village president. The common law doctrine of incompatibility of
offices precludes simultaneous tenure in two public offices if the constitution or a statute
specifically prohibits the occupant of either office from holding the other, or if the duties of the
two offices conflict so that the holder of one cannot, in every instance, fully and faithfully '
. discharge all of the duties of the other office. People ex rel. Fitzsimmons v. Swailes, 101 Il1. 2d
458, 465 (1984); People ex rel. Smith v. Brown, 356 ll. App. 3d 1096, 1098 (2005); People ex '
rel. Myers v. Haas, 145 Til. App. 283,286 (1908). There is no constitutional or statutory
provision which expressly prohibits one person from simultaneously serving as a county board
member and a village president. However, the provisions of section 1 of the Prohibited
Activities Act, which address the ability of county board members to hold other public offices,
necessarily preclude a county board member from simultaneously holding the office of village
president. o

Section 1 of the Prohibited Activities Act provides, in pertinent part:

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first
resigns from the office of county board member or unless the
holding of another office is authorized by law. Any such
prohibited appointment or election is void. * * * Nothing in this
Act shall be construed to prohibit an elected county official from '
holding elected office in another unit of local government so long
as there is no contractual relationship between the county and the
other unit of local government. This amendatory Act of 1995 is
declarative of existing law and is not a new enactment. (Emphasis
added.)
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The Illinois Appellate Court construed section 1 in People v. Wilson, 357 11l App.
3d 204 (2005), and concluded that the offices of county board member and school board member
were incompatible under the Prohibited Activities Act. The case arose because, approximately
five months after becoming a county board member, the defendant was elected to the local school
board. Wilson, 357 Ill. App. 3d at 205. The court held that, under the plain language of section 1
of the Prohibited Activities Act and except to the extent specifically authorized by law, a county
board member is prohibited from simultaneously holding another public office. Wilson, 357 11l
App. 3d at 206. The court further concluded that, except in the limited circumstances

specifically authorized by law, if a county board member is elected to another office, the election
is void. Wilson, 357 Ill. App. 3d at 206. ‘

Pursuant to section 1 of the Prohibited Activities Act, as applied by the court in
Wilson, no county board member may be elected or appointed, during the term of office for
which he or she is elected, to any office other than those specified in section 1 or elsewhere in
law.! Neither section | nor any other statute expressly permits one person to serve as a county
board member and a village president simultaneously.? Therefore, pursuant to section 1 of the

'For example, in the Public Officer Simultaneous Tenure Act (50 ILCS 1 10/0.01 et seq. (West
2006)), the General Assembly has specifically declared that it is lawful for one person to hold the offices of county
board member and township supervisor simultaneously and, in certain counties, for a county board member to also
serve as a township trustee, township assessor, or township clerk. See 50 ILCS 110/2 (West 2006).

%Y our inquiry involves a sitting county board member in a county with a population under 10,000
seeking the office of village president in a village with a population under 1,000. Although section 1 of the
Prohibited Activities Act expressly permits a member of the county board to hold the office of alderman of a city or
member of the board of trustees of a village or incorporated town, if the village has fewer than 1,000 inhabitants and
is located in a county having fewer than 50,000 inhabitants, section 1 contains no corresponding exception expressly
allowing a county board member to serve as village president in such circumstances. The references in the Illinois
Municipal Code (65 ILCS 5/1-1-1 et seq. (West 2006)) to “"corporate authorities" indicates that the term refers to
“the president and trustees or similar body when the reference is to villages or incorporated towns" (65 ILCS 5/1-1-2
(West 2006)). Thus, it is clear that the village president is not a member of the village board of trustees. '
Accordingly, the language in section 1 of the Prohibited Activities Act authorizing county board members to also
hold the office of member of a village board does not authorize a county board member to serve simultaneously as a
village president. '

In opinion No. S-419, issued March'13, 1972 (1972 11l Att'y Gen. Op. 45), Attorney General Scott

was asked to determine whether one person may simultaneously hold the offices of county board member and city

“mayor. Based on the number of statutory provisions expressly authorizing counties and municipalities to enter into
contracts with each other and granting municipalities the authority to exercise their powers outside their corporate
boundaries, Attorney General Scott concluded that the office of county board member was incompatible with that of
mayor because of potential conflicts between the duties delegated to those offices. Although the statutes have been
amended several times since Attorney General Scott's opinion, the conclusion reached in opinion No. S-419 still
reflects current Illinois law. Consequently, one person may not serve simultaneously in the offices of county board
member and city mayor. There is no significant difference in the statutory duties of a city mayor and village

* president. Therefore, under the reasoning of opinion No. S-419, one person may not hold the offices of county board

member and village president simultaneously.
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Prohibited Activities Act, a county board member may not be appointed or elected to the ofﬁce. '
of village president. If a county board member, during his or her term of office, is elected to the
office of village president, the election is void under section 1 of the Prohibited Activities Act.

Having concluded that the offices of county board member and village president
are incompatible, you have also asked whether an incumbent county board member who receives
the most votes at an election for the office of village president may choose which office to hold.
Under the common law, the acceptance of an incompatible office by the incumbent of another
office constitutes an ipso facto resignation of the first office held. See Brown, 356 Iil. App. 3d at
1101; Myers, 145 111. App. at 287; 1991 Ill. Att'y Gen. Op. 188, 189; 1991 Ill. Att'y Gen. Op. 177,
178; 1981 I1l. Att'y Gen. Op. 47, 48; 1980 I11. Att'y Gen. Op. 81, 84; 1972 Ill. Att'y Gen. Op. 45,
47. Thus, under the common law, if an incumbent officer chooses not to accept an incompatible
second office, no resignation from the first office results.

Under section 1 of the Prohibited Activities Act, as applied in Wilson,” however,
any election of a county board member to another office not specifically authorized by law is
void. Therefore, in the circumstances that form the basis of your inquiry, the county board
member only holds-one office, and is only entitled to hold one office — county board member.
Even if the county board member receives the highest number of votes for the office of village
president, the election is void. Therefore, based on the information you have provided, there is
no other office for the county board member to choose to accept. In such circumstances, the
county board member is not required to follow any particular procedures. Rather, the county
board member holds and will continue to hold only one office, that of the county board member.
Therefore, the member remains entitled to complete his or her term on the county board.*

3As noted in informal opinion No. [-06-013, issued January 31, 2006, on the same day thatthe
Appellate Court handed down its decision in Wilson, the court also decided another compatibility of office case. In
Brown, the Appellate Court determined that the offices of park district board member and city alderman were
incompatible due to a conflict of duties between the offices. In that case, the defendant was elected to the park
district board in 2001 and to the position of alderman in 2003. Because the court found the two positions to be
incompatible, the court concluded that the defendant's acceptance of the position of alderman was an ipso facto
resignation as park district board member. Brown, 356 Ill. App. 3d at 1098, 1101. Because of the different holdings
in Wilson and Brown, confusion may have resulted as to which incompatible office an officer must vacate, or
whether the officer must vacate a specific office as a matter of law. The distinction between the two cases is based
on the fact that a specific statute prohibited election to the one office (Wilson, 357 Ill. App. 3d at 207), while no such
statute existed in the other case to prohibit election to the second office (Brown, 356 Iil. App. 3d at 1098).

“In Wilson, because the defendant was an incumbent county board member when he was elected to
the school board, his election to the school board was void, and he was ordered removed from the school board,
rather than from the county board. Wilson; 357 1ll. App. 3d at 207; see also Il1. Att'y Gen. Inf. Op. No. 1-06-013,
issued January 31, 2006. ' : ‘
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You have also asked what procedures an incumbent county board member should
follow if he or she desires to seek election to the office of village president. As quoted above,
section 1 specifically provides that no county board member may, during the term of office for
which he or she is elected, hold any other office "unless he or she first resigns from the office of
county board member[.]" Under the plain and unambiguous language of section 1, a county -
board member who desires to hold the office of village president must resign from the county
board prior to the conduct of the election. ' -

CONCLUSION

Pursuant to section 1 of the Public Officer Prohibited Activities Act, a county
board member may not be elected to or hold the office of village president simultaneously. Ifa
county board member, during his or her term of office, is elected to the office of village
president, the election is void under section 1 of the Prohibited Activities Act. Because any such
election is void, a county board member who obtains the most votes in an election for the office -
of village president has no discretion to accept the office of village president. The incumbent
county board member, however, remains entitled to hold the office of county board member.
Should an incumbent county board member wish to seek election to the office of village
president, he or she must resign from the county board pfior to the election.

Should the county board member who is the focus of your inquiry desire to
continue in office as a county board member and seek to hold the office of village president
simultaneously, then the county or the county board member may wish to seek the modification
of section 1 of the Public Officer Prohibited Activities Act, or other appropriate statute, through
amendatory legislation to so authorize.

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise. ' ‘ '

E.PATT D

Senior Assistant Attorney General
Chief, Opinions Bureau ‘

LEP:LAS:lk
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I-14-005

COMPATIBILITY OF OFFICES:
County Board Member and
Village Trustee

The Honorable Heath H. Hooks
State's Attorney, Washington County
101 East St. Louis Street

Nashville, Illinois 62263

Dear Mr. Hooks:

I have your letter inquiring whether one person may serve simultaneously in the

offices of county board member and municipal trustee. In a telephone conversation following the -

receipt of your letter, you clarified that your question pertains to the Village of Okawville, which
is situated within' Washington County. For the reasons stated below, the offices of member of
the Washington County Board and village trustee of the Village of Okawville are incompatible,
and one person may not hold both offices simultaneously.

ANALYSIS

The common law doctrine of incompatibility of offices precludes simultaneous.
tenure intwo public offices if the constitution or a statute specifically prohibits the occupant of
either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office.
People ex rel. Fitzsimmons v. Swailes, 101 111. 2d 458, 465 (1984), People ex rel. Smith v.
Brown, 356 Iil. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 Ill. App. 283, 286
(1908). The provisions of section 1 of the Public Officer Prohibited Activities Act (the '

500 South Second Street, Springfield, Iliinois 62706 ¢ (217) 782-1090 * TTY: (877) 844-546] ¢ Fax: (217) 782-7046
100 West Randolph Street, Chicago, lilinois 60601 * (312) 814-3000 *- TTY: (800) 964-3013 ¢ Fax: (312) 814-3806
&01 Santh iniversity Avenne. Suite 102, Carhandale. Tllinais 62001 ¢ (6181 529-6400 ® TTY: (8771 675-9339 « Fax: (AIR) 529-.6416
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Prohibited Activities Act) (50 ILCS 105/1 (West 2012)) address the ability of county board
members to hold other public offices simultaneously. Section 1 provides, in pertinent part:

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold any
office other than (i) chairman of the county board or member of the
regional planning commission by appointment or election of the
board of ‘which he or she is a member, (ii) alderman of a city or

" member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created
under Section 18.5 of the Conservation District Act, unless he or
she first resigns from the office of county board member or unless

- the holding of another office is authorized by law. Any such
prohibited appointment or election is void. * * * Nothing in this

~Act shall be construed to prohibit an elected county official from
holding elected office in another unit of local government so long
as there is no contractual relationship between the county and the
other unit of local government. This amendatory Act of 1995 is
declarative of existing law and is not a new enactment. (Emphasis
added.)

In People v. Wilson, 357 111. App. 3d 204 (2005), the Illinois Appellate Court
concluded that the offices of county board member and school board member were incompatible
under section 1 of the Prohibited Activities Act. The court held that, under the plain language of
section 1, and exceépt to the extent expressly authorized by law, a county board member is
prohibited from simultaneously holding another public office. Wilson, 357 11l. App. 3d at 206.
Accordingly, unless simultaneous tenure in the offices of county board member and village
trustee is expressly permitted by statute, the reasomng of the Wilson decision prohibits one
person from holding both offices at the same time.'

'Prior to the court's opinion in Wilson, Attorney General Scott determined in opinion No. S-419,
issued March 13, 1972 (1972 IlL. Att'y Gen. Op. 45), that the offices of county board member and city alderman were
incompatible. This conclusion was based on the possibility of a conflict of interest that could arise when serving in
both offices, including the ability of cities and counties to contract with each other on a myriad of issues. Attorney
General Scott noted that although "[t]he powers of * * * alderman or councilman vary, depending on the particular
organization of the municipality[,] {i]n every case, * * * each of these officers has sufficient power to influence city
actions so that a conflict of interest could arise.” 1972 Ill. Att'y Gen. Op. at 47.

At the time that opinion No. S-419 was issued, section 1 of "AN ACT to prevent fraudulent and
corrupt practices in the making or accepting of official appointments and contracts by public officers" (11l Rev. Stat.
1971, ch. 102, par, 1), the precursor to section 1 of the Prohibited Activities Act, only prohibited county board
members from holding other public offices by appointment or election of the county board itself. See 1980 Ill. Att'y
Gen.-Op. 123, 124; 1. Att'y Gen. Inf. Op. No. I-10-006, issued June 10, 2010, at 2 n.1.
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Subsection 1(ii) of the Prohibited Activities Act does.expressly permit a county
board member to hold the office of village trustee "if the * * * village * * * has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000 inhabitants[.]" (Emphasis
added.) Accordmg to the 2010 Federal decennial census, the population of Washington County
was 14,716.% The population of the Village of Okawville, however, was 1,434 inhabitants.’
Therefore, although the population of Washington County is fewer than 50,000 inhabitants, the
population of Okawville exceeds 1,000, the statutory maximum for the exception found in
subsection 1(ii) to apply. Accordingly, that provision does not permit a member of the village
board of the Village of Okawville to serve simultaneously as a member of the Washington-
County Board.

CONCLUSION

Pursuant to section 1 of the Public Officer Prohibited Activities Act, as construed
by the court in Wilson, a county board member may not be elected or appointed, during the term
of office for which he or she is elected, to any office other than those specified in section 1 or
elsewhere in Illinois law. Neither subsection 1(ii) nor any other statute expressly permits one
person to serve simultaneously as a county board member and a village trustee in these
circumstances. Therefore, pursuant to section 1 of the Prohibited Activities Act, a member of the
Washington County Board cannot serve smultaneously as a trustee of the Village of Okawvxlle

This is not an official oplmon of the Attorney General. If we may be of further
assistance, please advise. »

LYNN E. PATTON
Senior Assistant Attorney General
Chief, Public Access and Opinions Division

LP:KMC:LAS:an
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