'OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

Lisa Madigan - July 1, 2008

ATTORNEY GENERAL

[-08-020

COMPATIBILITY OF OFFICES:

County Board Members and City

Alderman Serving on County Housing
" Authority Board Simultaneously

The Honorable John T. Pepmeyer
State's Attorney, Knox County
Knox County Courthouse

200 South Cherry Street
Galesburg, Illinois 61401

Dear Mr. Pepmeyer:

I have your office's letter inquiring whether two members of the Knox County
Board and an alderman for the City of Galesburg may serve simultaneously on the Knox County
Housing Authority Board. Under section 3 of the Housing Authorities Act (310 ILCS 10/3 (West
2006)), only two "public officers" may serve on the same housing authority board '
simultaneously. Because the county board members and the city alderman who are the focus of
your office's inquiry are all "public officers," as that term is defined in section 3 of the Housing
‘Authorities Act, only two of them may serve on the county housing authority board
simultaneously.

BACKGROUND

According to the information your office provided, in 2006 the Knox County

" Board appointed two Knox County board members to serve as county housing authority
commissioners. At the time of the county board members' appointment,-an alderman for the City
of Galesburg was already serving on the Knox County Housing Authority Board. Your office -
inquired whether section 3 of the Housing Authorities Act prohibited all three of those ‘
individuals from serving on the county housing authority board simultaneously.
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ANALYSIS

' Housing Authorities Act

Section 3 of the Housing Authorities Act authorizes the creation of a county
housing authority, upon the issuance of a certificate by the Department of Commerce and
Economic Opportunity, and provides for the appointment of an authority's commissioners. With
regard to the qualifications of the commissioners, section 3 provides, in pertinent part:

Any public officer shall be eligible to serve as a commissioner, and
the acceptance of appointment as such shall not terminate nor
impair his public office, the provision of any statute to the contrary
notwithstanding; but no member of the Department shall be
eligible to serve as a commissioner, nor shall more than two public
officers be commissioners of the same Authority at one time,
Provided [sic], that membership on any Authority at the same time
of more than two public officers shall not affect or impair the
validity of any Act undertaken or power exercised by the Authority
pursuant to Law. The term "public officer” as herein used means a
person holding a state or local governmental office required to be
filled by the vote of electors, and for which provision is made by
law for the payment of annual compensation from public funds
(Emphasis added.)

The primary purpose of statutory construction is to ascertain and give effect to the
intent of the General Assembly. Inre M.T., 221 Il1. 2d 517, 524 (2006). Where statutory
language is clear and unambiguous, it must be given effect as written. DeLuna v. Burciaga, 223
IL. 2d 49, 59 (2006). ‘

Section 3 permits a "public officer” to serve as a county housing authority
commissioner, so long as no more than one other "public officer" is simltaneously serving as a
commissioner. A "public officer" is defined to include only those individuals: (1) holding a
State or local governmental office that is required to be filled by the vote of electors; and (2) "for
which provision is made by law for the payment of annual compensation from public funds."
The issue, therefore, is whether county board members and city aldermen are "public officers"
within the Housing Authorities Act's definition.
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County Board Member

Counties are "units of local government." 11l. Const. 1970, art. VII, §1. The
powers of a county as a body corporate or politic are exercised by the county board (55 ILCS 5/5-
1004 (West 2006)), the members of which are elected by the voters of the county. See generally
Il. Const. 1970, art. VII, §3(a); 10 ILCS 5/2A-1.2(a)(5) (West 2006); 55 ILCS 5/2-3009 (West
2006).! Accordingly, county board members are persons holding a local governmental office
(see generally Ill. Att'y Gen. Op. No. 03-008, issued September 8, 2003; 1972 11. Atty Gen. Op.
45, 47) required to be filled by the vote of the county's electors.

Fu‘rther,'section 2-3008 of the Counties Code (55 ILCS 5/2-3008 (West 2006))
expressly provides for county board members to be compensated for their services as such.’
Pursuant to section 2-3008, at the time of the decennial reapportionment, the county board "shall
determine whether the salary to be paid the members to be elected shall be computed on a per
diem basis, on an annual basis or on a combined per diem and annual basis."?

According to the information your office provided, the Knox County board
members are compensated on a per diem basis. Because Knox County board members are not
paid an annual salary, it has been suggested that these county board members may not be
considered "public officers," as that term is used in the Housing Authorities Act. A close review
of the language of section 3, however, leads to a contrary conclusion.

Under section 3, the term "public officer" refers to a person holding a "local
governmental office * * * for which provision is made by law for the payment of annual
compensation from public funds." (Emphasis added.) Section 3 does not require the actual
award of compensation on an annual basis to the officer, but rather simply contemplates that the
payment of ‘annual compensation is authorized by law. The term "law" includes the constitution
(see People v. Howard, No. 104553 (Illinois Supreme Court, April 17, 2008)) and civil or penal
statutes, supreme court rules, administrative rules or regulations, and tenets of professional
responsibility (People v. Weber, 133 I1l. App. 3d 686 (1985)). The term "law" does not

‘Knox County is under township organization. See Illinois Secretary of State, Illinois State
Archives, Knox County Fact Sheet, http://www.cyberdriveillinois.com/departments/archives/irad/knox.html. As a
result, it is subject to the provisions of divisions 2-1 and 2-3 of the Counties Code (55 ILCS 5/2-1001 et seq., 2-3001
et seq. (West 2006)).

*Section2-3008 does not define the term "per diem." A statutory term which is not defined, .
however, must be given its ordinary and popularly understood meaning. Union Electric Co. v. Department of
Revenue, 136 111. 2d 385, 397 (1990). The term "per diem" commonly refers to compensation or allowance for
expenses which is intended to cover twenty-four hours in a day. County of Christian v. Merrigan, 191 1il. 484, 488
(1901); see also 11l Atty Gen. Inf. Op. No. 1-93-049, issued October 8, 1993.
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ordinarily include local ordinances. 1982 Ill. Att'y Gen. Op. 165, 169. Accordingly, although
Knox County may elect to compensate its county board members on a per diem basis pursuant to
county ordinance, under section 2-3008 "prov131on is made by law for the payment of annual
compensation from public funds."

A county board member holds a local government office that is elected by the
voters of the county. In addition, provision is made in section 2-3008 for the payment of annual
compensation to county board members, and such compensation is paid from the county fisc.
See generally 55 ILCS 5/6-1002 (West 2006). Therefore, a county board member is a "public
officer," as that term is used in the Housing Authorities Act. :

City Alderman

Turning to the issue of whether a city alderman is a "public officer," under article
VII, section 1, of the Illinois Constitution of 1970, municipalities are "units of local government."
Further, under Illinois law, city aldermen are city officers elected by the city's voters. 65 ILCS
5/3.1-15-5 (West 2006); see also 10 ILCS 5/2A-1.2(b)(3), (c)(1) (West 2006). Pursuant to
section 3.1-50-15 of the Illinois Municipal Code (65 ILCS 5/3.1-50-15 (West 2006)), aldermen
are authorized to receive an annual salary for their service. Based on the foregoing, a person
holding the position of city alderman is a public officer, for purposes of section 3 of the Housing
Authorities Act, because: (1) he or she holds a local government office that is required to be
filled by the vote of the electors and (2) provision is made by statute for the payment of annual
compensation.

Because all three of the persons who are the subject of your office's inquiry fall
within the statutory definition of "public officer,"” under the limitations of section 3 of the Act, no
more than two of them may serve on the county housing authority board simultaneously.

Public Officer Prohibited Activities Act

I also note that your office's inquiry raises a potential issue under section 1 of the
Public Officer Prohibited Activities Act (the Prohibited Activities Act) (50 ILCS 105/1 (West
2006)), which specifically addresses the ability of county board members to hold other pubhc
offices. Section 1 provides, in pertinent part: :

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or
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member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created
under Section 18.5 of the Conservation District Act, unless he or
she first resigns from the office of county board member or unless
the holding of another office is authorized by law. Any such
prohibited appointment or election is void. (Emphasis added.)

Pursuant to section 1 of the Prohibited Activities Act, no county board member
may be elected or appointed, during the term of office for which he or she is elected, to any other
office other than those specified in section 1 or elsewhere in the law.> People v. Wilson, 357 Ill.
App. 3d 204 (2005); see Ill. Att'y Gen. Inf. Op. No. 1-08-008, issued March 25, 2008; Ill. Att'y
Gen. Inf. Op. No. I-03-012, issued December 19, 2003. Section 1 does not expressly permit one
person to serve as both a county board member and a county housing authority commissioner.
Section 3 of the Housing Authorities Act, however, provides that "[a]ny public officer shall be
eligible to serve as a commissioner, and-the acceptance of appointment as such shall not
terminate nor impair his public office, the provision of any statute to the contrary
notwithstanding[.]" (Emphasis added.) This language expressly authorizes any public officer to
serve simultaneously as a housing authority commissioner. Having previously concluded that a
county board member is a "public officer" within the Housing Authorities Act's definition, the
specific language of section 3 permits county board members to serve as county housing
authority commissioners simultaneously, the provisions of section 1 of the Prohibited Activities
Act to the contrary notwithstanding.

CONCLUSION

Pursuant to section 3 of the Housing Authorities Act, only two "public officers"
may serve on a county housing authority board simultaneously. Because county board members
are persons holding local governmental offices required to be filled by the county's electors and
because section 2-3008 of the Counties Code authorizes the compensation of county board
members on an annual basis, county board members are "public officers," as that term is defined
in the Housing Authorities Act. Applying the same analysis, city aldermen are "public officers"
within the Housing Authorities Act's provisions. Consequently, only two-of the three persons
who are the focus of your office's inquiry may serve on the county housmg authority board
simultaneously.

For example, in the Public Officer Simultaneous Tenure Act (50 ILCS 110/0.01 ef seq. (West
2006)), the General Assembly has specifically declared that it is lawful for one person to hold the offices of county
board member and township supervisor simultaneously and, in certain counties, for a county board member to also
serve as a township trustee, township assessor, or township clerk. ‘See 50 ILCS 110/2 (West 2006).
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This is not an official opinioh of the Attorney General. If we may be of further
assistance, please advise. ‘

ery trulyyours,

LYNNE. PATTON
Senior Assistant Attorney General
Chief, Opinions Bureau

LEP:KMC:lk



OFFICE OF THE ATTORNEY GENERAL

STATE OF ILLINOIS .
Lisa 'Médigan .
ATTORNEY GENERAL ,
August 30, 2010
1-10-010
COMPATIBILITY OF OFFICES:
County Board Member and '

Assistant Public Defender

The Honorable Stewart J. Umholtz
State's Attorney, Tazewell County
"Tazewell County Courthouse

342 Court Street, Suite 6

Pekin, Illinois 61554-3298

. Dear Mr. Umbholtz;

_ I have your letter inquiring whether one person may serve simultaneously in the
positions of county board member and assistant public defender in the same county. For the
reasons stated below, an assistant public defender may not hold the office of county board
member simultaneously.

BACKGROUND

: Your letter states that a Tazewell County assistant public defender is currently an
uncontested candidate on the November 2, 2010, general election ballot for election to the
Tazewell County Board. You inquire whether, if elected, the candidate may serve
simultaneously as an assistant public defender and as a county board member.
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ANALYSIS

Section 1 of the Public Officer Prohibited Activities Act (the Prohibited Activities

- Act) (50 ILCS 105/1 (West 2008)) provides, in pertinent part:

No member of a counly board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planninig commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than.50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first

" resigns from the office of county board member or unless the
holding of another office is authorized by law. Any such
prohibited appointment or election is void. * * * Nothing in this
Act shall be construed to prohibit an elected county official from
holding elected office in another unit of local government so long
as there is no contractual relationship between the county and the
other unit of local government. This amendatory Act of 1995 is
declarative of existing law and is.not a new enactment. (Emphasis
added.)

~ In People v. Wilson, 357 111. App. 3d 204 (2005), the appellate court concluded
that the offices of county board member and school board member were incompatible under
section 1 of the Prohibited Activities Act. The court held that, under the plain language of
section 1, and except to the extent specifically authorized by law, a county board member is
prohibited from simultaneously holding another public office. Wilson, 357 1li. App. 3d at 206.
Section 1 makes no distinction between election to an office and appointment to an office.

The position of assistant public defender is a public office. People ex rel. Cook
County v. Majewski, 28 111. App. 3d 269, 272 (1975). Accordingly, pursuant to section 1 of the
Prohibited Activities Act, as construed by the court in Wilson, a county board member may not
hold the office of assistant public defender simultaneously. If the assistant public defender is
elected to the county board, then, under section 1, he may not continue to serve as an assistant
public defender.
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*

Conflict of Interests

* Assuming, arguendo, that section 1 of the Prohibited Activities Act did not
prohibit simultaneous tenure in these offices, a county board member who also serves as an
assistant public defender would necessarily violate section 3 of the Prohibited Activities Act (50
ILCS 105/3 (West 2009 Supp.), as amended by Public Act 96-1058, effective July 14, 2010).
Section 3 provides: '

(a) No person holding any office, either by election or
appointment under the laws or Constitution of this State, may be in
any manner financially interested directly in his own name or
indirectly in the name of any other person, association, trust, or
corporation, in any contract or the performance of any work in the
making or letting of which such officer may be called upon to act
or vote. * * * Any contract made and procured in violation hereof
is void.

Under section 3, county board members are precluded from possessing a financial
interest in county contracts or county work. A county board member who also serves as an
assistant public defender would have a direct pecuniary interest in the county's tax levy and the
appropriation of money to the public defender's office from which his or her compensation as an
assistant public defender would be paid. Ill. Att'y Gen. Inf. Op. No. 1-02-046, issued September
18, 2002. This would create a pecumary mterest that section 3 of the Prohibited Activities Actis
intended to prohibit.!

Any person who violates section 3 is guilty of a Class 4 felony and, on conviction,
his or her office becomes vacant. 50 ILCS 105/4 (West 2008). As a general principle, mere
- abstention from voting on a matter in which a public official is financially interested does not
. avoid a violation of section 3. People v. Savaiano, 66 111. 2d 7, 15 (1976); I1l. Att'y Gen. Op. No.
92-026, issued October 27, 1992; 1976 Ill. Att'y Gen. Op. 56; Ill. Att'y Gen. Inf. Op. No. I-06-
039, issued September 1, 2006. Accordingly, because one person could not serve as both a

" county board member and an assistant public defender without violating sectlon 3, simultaneous

tenure in those offices is precluded by necessary implication.

'Subsection 3(b) of the Prohibited Activities Act (50 ILCS 105/3(b) (West 2009 Supp.), as
amended by Public Act 96-1058, effective July 14, 2010) does set out certain de minimus exceptions to the general
prohibition. Based on discussions between representatives of the Attorney General's office and you, it is our
understanding that the de minimus exceptions are inapplicable to the circumstances that form the basis of your

inquiry.
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CONCLUSION

" Because the position of assistant publxc defender is a public office, pu:suant to
section 1 of the Public Officer Prohibited Activities Act, @ county board member may not serve
simultaneously as an assistant public defender. If an assistant public defender is elected to the
office of county board member, he may not continue to hold the office of assistant public
defender under section 1 of the Prohibited Activities Act. Further, holding the positions of
county board member and-assistant public defender simultaneously is impermissible under
section 3 of the Prohlblted Activities Act. - :

This is not an official oplmon of the Attomey General. If we may be of further
ass1stance please advise. \ -

Very trﬁly yours,

.PA
Senior Assistant Attorney General
Chief, Opinions Bureau

LEP:JMJ:an

~



OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS :

Lisa Madigan - March 25, 2008

ATTORNEY GENERAL

I-08-008

COMPATIBILITY OF OFFICES:
County Board Member and
Assistant State's Attorney
in Neighboring County

" The Honorable James P. Hursh
State's Attorney, Boone County
601 North Main Street '
Suite 302

Belvidere, Illinois 61008-2609 .

Dear Mr. Hursh:

[ have your letter inquiring: (1) whether a-county board member may
simultaneously serve as an Assistant State's Attorney of a neighboring county; and (2) if so,
whether that county board member may vote on a zoning matter while handling litigation against
the applicant in her capacity as the Chief of the Civil Division of the neighboring county's State's
Attorney's office. For the reasons stated below, a county board member, during his or her term of
office, may not be appointed to serve as an Assistant State's Attorney in a neighboring county.
Because simultaneous tenure in the offices of county board member and Assistant State's
Attorney is prohibited, we do not need to address your second question.

BACKGROUND

_ Your letter states that a member of the Boone County Board currently serves as an .

Assistant State's Attorney and Chief of the Civil Division of the State's Attorney's office of
McHenry County, which borders Boone County. Your letter raises concerns regarding potential
conflicts in duties arising from the simultaneous tenure. Accordingly, you inquire whether one
person may simultaneously serve in both positions. :
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The common law doctrine of incompatibility of offices precludes simultaneous
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of
either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office.

People ex rel. Fitzsimmons v. Swailes, 101 Ill. 2d 458, 465 (1984); People ex rel. Smith v.
Brown, 356 111. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 111. App. 283, 286
(1908). In addition to thé common law, section 1 of the Public Officer Prohibited Activities Act
(the Prohibited Activities Act) (S0 ILCS 105/1 (West 2006)) specifically addresses the ability of
county board members to hold other public offices. Section 1 provides:

. No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first
resigns from the office of county board member or unless the
holding of another office is authorized by law. Any such
prohibited appointment or election is void. This Section shall not
preclude a member of the county board from being selected or
from serving as a member of a County Extension Board as
provided in Section 7 of the County Cooperative Extension Law,
as a member of an Emergency Telephone System Board as
provided in Section 15.4 of the Emergency Telephone System Act,
or as appointed members of the board of review as provided in
Section 6-30 of the Property Tax Code. Nothing in this Act shall
be construed to prohibit an elected county official from holding
elected office in another unit of local government so long-as there
is no contractual relationship between the county and the other unit
of local government. This amendatory Act of 1995 is declarative
of existing law and is not a new enactment. (Emphasis added.)

The Illinois Appellate Court interpreted this section in PeOpIe v. Wilson, 357 Ill
App 3d 204 (2005), and concluded that the offices of county board member and school board
member were incompatible under the Prohibited Activities Act. The case arose because,
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approximately five months after becoming a county board member, the defendant was elected to
the local school board. Wilson, 357 Ill. App. 3d at 205. The court held that, under the plain
language of section 1 of the Prohibited Activities Act and except to the extent specifically
authorized by law, a county board member is prohibited from simultaneously holding another -
public office. Wilson, 357 111. App. 3d at 206. The court further concluded that, except in the
limited circumstances specifically authorized by law, if a county board member is elected to
another office, the election is void. Wilson, 357 Ill. App. 3d at 206. Under the language of
section 1, no distinction is made between election to an office and appointment to an office. See
I1l. Att'y Gen. Inf. Op. No. I-03-012, issued December 19, 2003.

ANALYSIS

Pursuant to section 1 of the Prohibited Activities Act, as applled by the court in
Wilson, no county board member may be elected or appointed, during the term of office for .
which he or she is-elected, to any office other than those specified in section 1 or elsewhere in
law." Neither section 1 nor any other statute expressly permits one person to serve as a county
board member and an Assistant State's Attorney simultaneously. Therefore, if the position of
Assistant State's Attorney constitutes a public office, the law would prohibit a county board .
member of one county from serving simultaneously as an Assistant State's Attomey of another
county.

In Midwest Television, Inc. v. Champaign-Urbana Communications, Inc., 37 1ll. '
App. 3d 926, 931 (1976), the appellate court specifically delineated the criteria to be used in
determining whether a position constitutes a public office, stating:

The characteristics of a public office are generally agreed upon,
although the distinction between an office and employment may be
vague in particular fact situations. The characteristics of a public
office include: (1) creation by statute or constitution; (2) exercise
of some portion of the sovereign power; (3) a continuing position

'For eiample, in the Public Officer Simultaneous Tenure Act (50 ILCS 110/0.01 et seq. (West
2006)), the General Assembly has specifically declared that it is lawful for one person to hold the offices of county
board member and township supervisor simultaneously and, in certain counties, for a county board member to also
serve as a township trustee, township assessor, or township clerk. See 50 ILCS 110/2 (West 2006).
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not occasional or contractual; (4) fixed tenure; (5) an oath is
required; (6) liability for misfeasance or nonfeasance; and (7) the
official has an independence beyond that of employees.’

The court further explained that "[n]ot all [of] these factors are required in order
to determine that a position is an office.”" Midwest Television, Inc., 37 11l. App. 3d at 932. The
most important of the factors, however, is the exercise of some portion of the sovereignty of the
State. Hall v. County of Cook, 359 IIl. 528, 539 40 (1935); People ex rel. Brundage v. Brady,
302 11l 576, 582 (1922).

An analysis of these factors compels the conclusion that the position of Assistant
State's Attorney constitutes a public office. The appointment of Assistant State's Attorneys is
governed by a statute (55 ILCS 5/4-2003 (West 2006)) which requires Assistant State's Attorneys
o "take the oath of office in the same manner as State's Attorneys[.]" More importantly, ‘
Assistant State's Attorneys exercise a portion of the powers of the sovereign. Indeed, the
Supreme Court of Illinois has stated that "Assistant State's Attorneys are in essence surrogates for
the State's Attommey" and "'possess the power [of the State's Attorney] in the same manner and to
the same effect as the State's Attorney." (Brackets in original.) Office of the Cook County
State's Attorney v. lllinois Local Labor Relations Board, 166 111. 2d 296, 303 (1995).® Moreover,

. *See also Wargo v. Industrial Comm'n, 58 111. 2d 234, 237 (1974); People ex rel. Brundage v.
Brady, 302 1ll. 576, 582 (1922); 11l. Att'y Gen. Inf. Op. No. I-06-021, issued March 13, 2006; Ill. Att'y Gen. Inf Op.
No. [-05-007, issued September 23,2005.

Section 3-9005 of the Counties Code (55 ILCS 5/3-9005 (West 2006)) sets out the powers and
duties of the State's Attorney and provides, in relevant part;

(@) The duty of each State's attorney shall be:

(1) To commence and prosecute' all actions, suits, indictments and
prosecutions, civil and criminal, in the circuit court for his county, in whlch the
people of the State or county may be concerned.

* % %

(3) To commence and prosecute all actions and proceedings brought
by any county officer in his official capacity. 4

(4) To defend all actions and proceedings brought against his county,
or against any county or State officer, in his official capacity, within his county.

LI R

" (7) To give his opinion, without fee or reward, to any county officer in
his county, upon any question or law relating to any criminal or other matter, in
which the people or the county may be concerned.
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Assistant State's Attorneys have previously been classified as officers by the Illinois Appellate .
Court,* as well as in prior Attorney General opinions addressing compatibility of office issues.’

CONCLUSION

Based on the foregoing, the position of Assistant State's Attorney is a public
office. Therefore, pursuant to section 1 of the Public Officer Prohibited Activities Act, a county
board member may not be appointed to or hold the office of Assistant State's Attorney
simultaneously. If a county board member, during his or her term of office, is appointed to the -
office of Assistant State's Attorney in another county, the appointment is void under section 1 of
the Prohibited Activities Act.

.

You have additionally inquired whether a member of the county board may vote
on a zoning matter while handling litigation against the applicant as the Chief of the Civil
Division of the neighboring county's State's Attorney's office. Because we have concluded that
the offices of county board member and Assistant State's Attorney in a nelghbormg county are
incompatible, we do not need to address this question. '

“Relying in part on Illinois Supreme Court cases which determined that State's Attorneys are State
officers (/ngemunson v. Hedges, 133 111. 2d 364, 369 (1990); Hoyne v. Danisch, 264 1ll. 467 (1914)), the court held
that Assistant State's Attorneys are State officers for purposes of negligence actions brought under the respondeat
superior doctrine. Biggerstaffv. Moran, 284 111. App. 3d 196, 200 (1996). See also People ex rel. Landers v.
Toledo, St. Louis & Western R.R. Co., 267 111. 142, 145-46 (1915) (Assistant State's Attorneys are officers, not
employee-agents, for purposes of tax levies to pay county officers' salaries).

’See 1979 IIl. Att'y Gen. Op. 21; IIl. Att'y Gen. Inf. Op. No. 1-97-010, issued April 16, 1997; Iil.
Att'y Gen. Inf. Op. No. 1-89-020, issued March 21, 1989. It is our understanding that the individual currently serving
as a county board member and Assistant State's Attorney may have relied on informal opinion No. 1-97-010 as
support for holding both positions simultaneously. Informal opinion No. 1-97-010 concluded that a State's Attorney's
office could avoid the potential conflict of duties between an Assistant State's Attorney and a park board
commissioner if the State's Attorney authorized the Assistant State's Attorney to handle only criminal matters
involving non-park district defendants and crimes or provided the Assistant State's Attorney with no authority to
advise the county board or perform other civil functions with regard to a park district. In the absence of such a
limitation of authority, however, it was determined that the potential conflict of duties would preclude an Assistant
State's Attorney from simultaneously serving as a park board commissioner. Unlike the present situation, however,
there was no statutory prohibition against serving simultaneously in the offices of Assistant State's Attorney and park
board commissioner. Here, section 1 of the Prohibited Activities Act specifically limits the ability of a county board
member to hold another .office.
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This is not an official opinion of the Atiomey General. If we may be of further
assistance, please advise.

LYNNE. PATTON '
Senior Assistant Attorney General
Chief, Opinions Bureau

LEP:LAS:1k



OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

May 18, 1999
Jim Ryan

ATTORNEY GENERAL

I - 99-024

COMPATIBILITY_OFloFFICES:
County Board Member and Circuit Clerk

The Honorable Michael T. James
State's Attorney, LaSalle County
707 Etna Road, Room 251

Ottawa, Illinois 61350

Dear Mr. James:

I have your letter wherein you inquire whether one
person may.-be nominated for, and, if elected, hold both the
office of county board member and the office of circuit clerk in
the same county. Because of the nature of your inquiry, I do not
believe that the issuance of an official opinion is necessary.

I will, however, comment informally upon the question you have
raised. ' ~ :

Offices are deemed to be incompatible where the consti-
tution or a statute specifically prohibits the occupant of either
one of the offices from holding the other, or where, because of
the duties of either office a conflict of interest may arise, or
the duties of either office are such that the holder of one
cannot, in every instance, properly and faithfully perform all

the duties of the other. (People ex rel. Myers v. Haas (1908),
145 Ill. App. 28B3,286; People ex rel. Fitzsimmons v. Swailes
(1984), 101 Ill. 2d 458, 465.) There is no constitutional or

statutory provision which prohibits one person from simulta-
neously serving as both a county board member and circuit clerk
Therefore, the issue is whether the duties of the offices are
such that the holder of one cannot, in every instance, fully and
faithfully discharge the duties of the other.

500 South Second Street, Springficld, lllinois 62706 (217) 782-1090 - TTY: (217) 7852771 - FAX: (217) 782-7046
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The election and duties of circuit clerks are governed
by the Clerks of Courts Act (705 ILCS 105/0.01 et seg. (West
1996)). Each clerk of the circuit court is required to keep
office hours as ordered by thé court (705 ILCS 105/6 (West
1896)), to attend personally to the duties of the office (705
ILCS 105/8 (West 1996)), including attendance at sessions of the
court (705 ILCS 105/13 (West 1996)), and to keep the records of
the court (705 ILCS 105/14, 16, 24, 25, 26 (West 1996)). Fur-
ther, the clerk is responsible for collecting and disbursing
various fees, fines, costs, penalties and other amounts. (705
ILCS 105/27.1-27.6 (West 1996).)

A clerk of a circuit court is an officer of the court
who has charge of its clerical functions. As-:such, he or she is
an officer of the judicial department of the State. (People ex
rel. Vanderburg v. Brady (1916), 275 Ill. 261, 262.) The clerk
is a ministerial officer of the court. (People ex rel. Patdridge
v. Windes (1916), 275 Ill. 108, 113.) Therefore, the circuit
clerk is not an officer of the county, and, apart from the
administration of the internal affairs of his or her office, the
Ccircuit clerk has no discretionary duties.

Although the circuit clerk is not a county officer,
section 27.3 of the Clerks or Courts Act (705 ILCS 105/27.3 (West
1996)) provides that the county board is responsible for fixing
and funding the compensation of the clerk, together with the
amounts necessary for clerk hire, stationery, fuel and other
expenses. The section sets forth minimum salary levels, but
otherwise leaves the amount of salary and expense appropriations
to the discretion of the board. Therefore, if one person served
as both a member of the county board and as circuit clerk, that
person would be placed in the position of acting upon his own
salary and the appropriations for his office's operations. This
potential for influencing one’s own salary and budget in a .second
office renders the two offices incompatible. See People ex rel.
Teros v. Verbeck (1987), 155 Ill. App. 3d 81.

Moreover, this conflict of duties could not be resolved
by the county board member refraining from participation in
matters relating to the circuit clerk’s salary and budget. Our
courts have consistently held that abstention will not avoid
application of the doctrine of incompatibility of offices.
(People ex rel. Teros v. Verbeck (1987), 155 Ill. App. 3d 81, 84;

Rogers v. Village of Tinley Park (1983), 116 Ill. App. 3d 437.)
The common law doctrine of incompatibility insures impartiality
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and the undivided loyalty of public officers, as well as prevent-
ing the appearance of impropriety. Rogers v. Village of Tinley
Park (1983), 116 Ill. ‘App. 3d 437. :

You have also inquired whether one person may run for
election to these two offices simultaneously. Sections 7-12 and
10-7 of the Election Code (10 ILCS 5/7-12(9), 10-7 (West 1996))
provide that if one person is nominated for election to two or
more offices which are incompatible, that person must withdraw as
a candidate from all but one of such offices within the five
business days following the last day for filing petitions. If he
or she fails to withdraw as a candidate for all but one of the
offices within that time, his or her name is not to be certified,
or printed on the ballot, for any of the offices. Therefore, it
~appears that one person is prohibited from running for the
offices of circuit clerk and county board member at the same
election.

This is not an official opinion of the Attorney Gen-
eral. If we may be of further assistance, please advise.

Sincerely,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Bureau

MJL:KJS



WILLIAM J. SCcOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

500 SOUTH SECOND STREET
' SPRINGFIELD

November 9, 1972

FILE NO. NP-532

COUNTIES: :
Compatibility

Honorable William V. Hopf
State's Attorney
DuPage County - .
Wheaton, Illinois 60187

Dear Mr. Hopf:

Board members has re-

ing question. The facts in
are as follows:

Our DuPage County Board also
aber@ by a municipality (city) as
~ legal counsel. That same municipality"

' has, under statutory authority, appointed
a City attorney. The County Board member
of whom we speak has been appointed by this
municipality as an 'additional' attorney.

. This ‘additional’ attorney's compensation
is on a regular retainer plus hourly rate
basis. ' ' '

7£S //V
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"The County Board‘member is of the opinion
that since he is not the statutory City
Attorney that the case does not come with-
in your opinion that the office of City
Attorney is not compatible with the office
of County Board member.

"May we please have your opinion as to whether
a County Board member is compatible with the -
office of an ‘'additional' attorney on the
basis described above."

From the general rules laid down in People v.'Hsas,
145 111, App. 283, it appears that incompatibility betﬁeen'
offices arises where the constitution, or a statute, specif-
ically prohibits the occupant of either one of the offices‘
from holding the'other, or where, because of the‘duties of
either office a conflict in'interést may arise, or Qhere the
duties of eithertoffice are such that the holder of.one can
. not, in every instance, properly and faithfully pefforﬁ all
the dutiés of the other. |

There are no constitutional or statutory.proviaions
which expressly prohibit an individual from simultaneously
holding the two offices you have mentioned in your letter.
Therefore, the question atises whether.or hot.a conflict of

interest exists in simultaneously holding ‘the two offices.~
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One example of an area where a conflict could arise
is in contracts.for garbage disposal. Section 25.11b of “An
Act to revise the law in reiation to cbunties,“ (I1l. Rev. Stat.,
1971, ch. 34,ipar. 418) which stateé aslfallows:

. "To contract with any city, village, in-
corporated town, or any other county in .
relation to the collection and final dis-

_position or to the collection alone or final

. disposition alone of garbage, refuse, and

. ashes. The governing body shall authorize
the execution of the contract by resolution,
and shall appoint a committee of no more
than three of its own members to serve with
committees from the other contracting parties
as a joint subcommittee on garbage and refuse
disposal, or collection, or collection and
disposal, as the case may be."

Anéther.éxample can be found in the provisions of Section il
of FAn Act in relation to water eﬁéply, dfainage, sewage;
pollution and flood control in certain counties,” (Ill. Rev.
Stat.f 1971, ch. 34, par. 3111) wﬁich providesz

.‘"t *.* .'ﬁ.* * ,* * *

The county is hereby authorized to construct
-or purchase and operate a waterworks system -
. or a sewerage system or a combined waterworks

and sewerage system and to improve or extend

any such system so acquired from time to time,
. as provided in this Act. The county may fur-
nish water or sewerage service or combined
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water and sewerage service to individuals,

"' municipal corporations or other corporations
and may impose and collect charges or rates
for furnishing water or sewerage service or
combined water and sewerage service, as pro-
vided in this Act. Any county which owns
and operates or which may hereafter own and
operate a waterworks system or a sewerage
system or a combined waterworks and sewerage

" system may enter into and perform contracts,
whether long-term or short-term, with any
municipal, public utility or other corporation,
or any person or firm, for the furnishing
by  the county of water or sewerage service
or combined water and sewerage service.

‘Such contracts may provide for periodic
payments to the county of a share of the

" amounts necessary to pay or provide for the
expenses of operation and maintenance of the
waterworks system or sewerage system or the .
combined waterworks and sewerage system (in-
cluding insurance), to pay the principal of -
and interest on any revenue bonds issued
hereunder, and to provide an adequate de-

preciation fund as hereinafter provided and
to maintain such other reserves and sinking

" funds as may be deemed necessary or desirable
by the county for the payment 6f the bonds
or the extension. or improvement of the water-
works properties or sewerage facilities or a
combination thereof, as the case may be.

Any county may also enter into and perform
~contracts, whether long-term or short-term,
with any such corporation, person or firm
for the leasing, management or operation of
a waterworks system or -a sewerage system or
a combined waterworks and sewerage system,”

If the "additional" attorney repreéenting the city were to
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prepare a contract, he would necessarily be in a‘position
where a~confliqt could arise sinc= as a county'bcard member
he represents the county. -
Furthérmore. a county is authorized to contract
with the city for the use.of. the ;ity w::rkho,ﬁse; for a
joint program of air contémination control; for joint plans
and construction of projects for the control of floods and
the conservation or development of water, waterways and
wéter resources; for . leasing space in the éiﬁy courthouse.
(I11. Rev. Stat., 1971, ch. 34, pars. 405, 421.2, 3115,
3351.)
Finally, I am cognizant of the provisions of Section
'10(a) of Article VII of the Illinois Constitution of 1970 which
reads as follows:
"(a) Units of local government and school
districts may contract or otherwise associate
among themselves, with the State, with other
states and their units of local government
and school -districts, and with the United
' States to obtain or share services and to
" exercise, combine, or transfer any power or
function, in any manner not prohibited by
. law ‘or by ordinance. Units of local govern-
ment and school districts may contract and

otherwise associate with - individuals associa-~-
tions, and corporations in any manner not



Honorable William V. Hopf - 6.

prohibited by law or'by ordinance, Parti-

cipating units of government may use'their

credit, revenues, and other resources to

pay costs and to service debt related to

intergovernmental activities."
It is not necessary for me to pass'upon the question whether
this constitutional provision standing alone is sufficient to
create a. conflict of interest as the above referenced statutory
provisiont are sufficient to hold the offices incompatible.

Your reguest refcrs to the position of “additional”
' City uttornéy ag an office and I have, therefore, done the
aane in this‘opinion. ‘This opinion is not to be construed as
a determination aS'tovwﬁether such attorney is an officer or
an employee. Whichever designution night apply, the result in
this case would hé the same. o

I nm‘thérefore of the aopinion that‘an “additional"
city attorney, uho is'on a rcgular retainer plus hourly rate
basis, is a position wnich ie incompatible'yith that of county

board member,

‘Very truly yours,

ATTORNEY GENERAL



OFFICE OF THE ATTORNEY GENERAL -
STATE OF ILLINOIS .

Lisa Madigan

ATTORNEY GENERAL

June 10, 2010 .

I-10-006

COMPATIBILITY OF OFFICES:
County Board Member
and City Clerk

The Honorable John B. Roe
State's Attorney, Ogle County -
106 South 5™ Street, Suite 110
Oregon, Illinois 61061 - '

- Dear Mr. Roe:

: I have your letter inquiring whether one person may simultaneously serve in the
offices of county board member and city clerk. For the reasons stated below, a county board
member, during his or her term of office, may not be elected to serve as a city clerk. The election
of an incumbent county board member to the office of city clerk is void under section 1 of the
Public Officer Prohibited Activities Act (the Prohibited Activities Act) (50 ILCS 105/1 (West ‘
2008)).

BACKGROUND

Your letter states that a member of the Ogle County Board was elected to the
office of city clerk for the City of Byron, and currently serves in both offices simultaneously. In
light of People v. Wilson, 357 Ill. App. 3d 204 (2005), you inquire whether one person may serve
simultaneously in the offices of county board member and city clerk.

500 South Second Street, Springfield, Illinois 62706 ¢ (217) 782- 1090 » TTY: (877) 844-5461 o Fax: (217) 782-7046
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ANALYSIS

A The common law doctrine of incompatibility of offices precludes simultaneous
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of
either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office.
People ex rel. Fitzsimmons v. Swailes, 101 111. 2d 458, 465 (1984); People ex rel. Smith v.
Brown, 356 I11. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 1l1. App. 283, 286
(1908). There is no constitutional or statutory provision which expressly permits one person to
serve simultaneously as a county board member and a city clerk.' However, the provisions of
section 1 of the Prohibited Activities ‘Act, which address the ability of county board members to
hold other public offices, necessarily preclude a county board member from simultaneously
~ holding the office of city clerk in these circumstances.

'Prior to the court's opinion in Wilson, in opinion No. NP-546, issued December 12, 1972,
Attorney General Scott was asked to determine whether a village clerk could also run for and simultaneously serve
on the county board of supervisors. Although the Attorney General recognized that the interests of the village and
the county may be conflicting, because the village clerk's duties were primarily ministerial, Attorney General Scott
concluded that the duties of village clerk did not conflict with the duties of a county board member.

At the time that opinion No. NP-546 was issued, section 1 of "AN ACT to prevent fraudulent and
corrupt practices in the making or accepting of official appointments and contracts by public officers” (11l. Rev. Stat.
1971, ch. 102, par. 1), the precursor to section 1 of the Prohibited Activities Act (see Public Act 86-1324, effective
September 6, 1990; I1l. Rev. Stat. 1991, ch. 102, par.1), only prohibited county board members from holding other
public ofﬁces by appointment or election of the county board itself and provided: ‘

No member of a county board, during the term of office for which he is
elected, may be appointed to, accept or hold-any office other than chairman of
the county board or member of the regional planning commission by
appointment or election of the board of which he is a member. Any such
prohibited appointment or election is void. This Section shall not preclude a
member of the county board from being selected or from serving as a member of
the County Personnel Advisory Board as provided in Section 12-17.2 of "The
Illinois Public Aid Code", approved April 11, 1967, as amended, or as a member
of a County Extension Board as provided in Section 7 of the "County
Cooperative Extension Law", approved August 2, 1963, as amended.

Public Act 88-623, effective January 1, 1995, amended section 1-to prohlblt county board
members from holding other public oﬂ'lces
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Sectlon l of the Prohlblted Activities Act prov1des in pertinent part:

No member of a county board during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or

 member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first
resigns from the office of county board member or-unless the
holding of another office is authorized by law. Any such '
prohibited appointment or election is void. * * * Nothing in this
Act shall be construed to prohibit an elected county official from
holding elected office in another unit of local government so long
as there is no-contractual relationship between the county and the
other-unit of local government. This amendatory Act of 1995 is
declarative of existing law and is not a new enactment. (Empha515
added.) ~

The Illinois Appellate Court construed section 1 in Wilson and concluded that the
offices of county board member and school board member were incompatible under the
‘Prohibited Activities Act. The case arose because, approximately five months after becoming a
county board mgmber, the defendant was elected to the local school board. Wilson, 357 11l. App.
3d at 205. The couirt held that, under the plain language of section 1 of the Prohibited Activities
Act and except to the extent specifically authorized by law, a county board member is prohibited
from simultaneously holding another public office. Wilson, 357 Ill.'App. 3d at 206. The court
further concluded that, except in the limited circumstances spemﬁcally authorized by law,:if a
county board member is elected to another ofﬁce the election is v01d Wilson, 357 111. App. 3d at
206. :

Pursuant to-section 1 of the Prohibited Activities Act, as construed by the court in
_ Wilson, no county board member may be elected or appointed, during the term of office for
which he or she is elected, to any office other than those specified in section 1 or elsewhere in
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Illinois law.? Neither section 1 nor any other statute expressly permits one person to serve
simultaneously as a county board member and a city clerk. Therefore, pursuant to section 1 of
the Prohibited Activities Act, an Ogle County Board member may not be appointed or elected to
the office of city clerk. If an Ogle County Board member, during his or her term of office, is
elected to the office of city clerk, the election is void under section 1 of the Prohibited Activities
Act. ‘ :

CONCLUSION.

. Pursuant to section 1 of the Public Officer Prohibited Activities Act, a county

board member may not be elected to hold the office of city clerk simultaneously unless
specifically authorized to do so by statute. If a county board member, during his or her term of
office, is elected to the office of city clerk, that election is void under section 1 of the Prohibited
Activities Act.

‘ This is not an official opinibn of the Attorney General. If we may be of further
assistance, please advise. ‘

Senior Assistant Attorney General
Chief, Opinions Bureau

LEP:LAS:lk

*For example, in the Public Officer Simultaneous Tenure Act (SO ILCS 110/0.01 et seq. (West
2008)), the General Assembly has specifically declared that it is lawful for one person to hold the offices of county
board member and township supervisor simultaneously and, in certain counties, for a county board member to also
serve as a township trustee, township assessor, or township clerk. See 50 ILCS 110/2 (West 2008).
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ATTORNEY GENERAL "
STATE oF lLunéls ' A :

500 SOUTH SECOND- STREET o Coa e
SPRINGFIELD ' ‘ L
32703

May 28, 1976

FILE NO. HP61Q04 -
COMPATIBILITY OF OFFICESs

County Board Member and
Chief of Police of a city‘

Honorable Richard 8. S‘uuson
State's Attorney ;
Lawrence County

Lawrenceville. Il

Dear Mr. Simpson:

office of o¢vnty-ﬁe{16 member is cdﬁbatible'with the offices

~Constitution or a statute'apecifically prohibits the occu-
pants of either one of the\offices from holding the other
or where because of the duties of either office a conflict
in interest may arise, or where the duties of either office
are such that the holder of one cannot in every instance

properly and faithfully perform all the duties of the other.



Honorable Richard S, Simpson - 2,

(People v;igggg, 145 111, App..égsi) Thefa is no constitu~
'tiénql or étatutozy'pxoviaion thai'prohihits a ¢ountyﬂboafd
member from serving as either chief of police or city police
officer, ana there is no‘coqflicﬁ’beéween'a ce@nﬁy board
meriber's duties.ahd the duties of a chief of police ard a
city 'pol:l.ce of:ﬁigéi‘," Therefore, ‘it is my opinion that the o
cﬂfice.éf couqty board member is-compatible with the foiceﬁ
of chief of police And city police 6f£icer.

. Vexry truly yours,

 ATTORNEY GENERAL
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'STATE OF ILLINOIS

Lisa Madigan :
ATTORNEY GENERAL - ' January 7, 2010

I-10-001

COMPATIBILITY OF OFFICES:
County Board Member and
Community College District Trustee

The Honorable Justin Hood
State's Attorney, Hamilton County
100 South Jackson Street
McLeansboro, Illinois 62859

Dear Mr. Hood:

I have your letter inquiring whether one person may simultaneously serve in the
offices of county board member and community college district trustee in a county with fewer .
than 40,000 inhabitants. For the reasons stated below, an incumbent county board membeér may
not hold the office of community college district trustee simultaneously. The election of an
incumbent county board member to the board of trustees of a community college district is void
under section 1 of the Public Officer Prohibited Activities Act (the Prohibited Activities Act) (50
ILCS 105/1 (West 2008)).

BACKGROUND

: Your letter states that a member of the Hamilton County Board currently serves as
a community college district trustee for Rend Lake Community College District No. 521, which
includes portions of Hamilton County within its territory. We understand that the individual who
is the focus of your inquiry was elected to the office of county board member in 2006 and was
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serving on the county board when he was elected to the office of commﬁnity college district
trustee at the consolidated election held on April 7, 2009. Accordingly, you inquire whether one
person may serve in both offices simultaneously.

- ANALYSIS

The common law doctrine of incompatibility of offices precludes simultaneous
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of
either.office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office.
People ex rel. Fitzsimmons v. Swailes, 101 111. 2d 458, 465 (1984); People ex rel. Smith v.
Brown, 356 Il1. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 11l. App. 283, 286
(1908). There is no constitutional or statutory provision which expressly permits one person to
serve simultaneously as a county board member and a community college district trustee.'
However, the provisions of section 1 of the Prohibited Activities Act, which address the ability -
of county board members to hold other public offices, necessarily preclude a county board
member from simultaneously holding the office of community college district trustee in these
circumstances.

Section 1 of the Prohibited Activities. Act provides, in pertinent part:

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000 ,
inhabitants, or (iii)- trustee of a forest preserve district created under o
Section 18.5 of the Conservation District Act, unless he or she first '
resigns from the office of county board member or unless the
“holding of another office is authorized by law. Any such

'In opinion No. 94-021, issued October 25, 1994, Attorney General Burris was asked to determine
whether one person may simultaneously-serve as both a county board member and a trustee of a community college,
part of the territory of which is located within the county. Because of potential conflicts in duties, Attorney General
" Burris concluded that the office of county board member was incompatible with that of trustee for a community -
college located within the county.
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prohibited appointment or election is void. * * * Nothing in this -
Act shall be construed to prohibit an elected county official from

~ holding elected office in another unit of local government so long
as there is no contractual relationship between the county and the
other unit of local government. This amendatory Act of 1995 is
declarative of existing law and is not a new enactment. (Emphasis
added.)

The Illinois Appellate Court construed section 1 in People v. Wzlson 357 Hl. App.
3d 204 (2005) and concluded that the offices of county board member and school board member
‘were incompatible under the Prohibited Activities Act. The case arose because, approximately
five months after becoming a county board member, the defendant was elected to the local school
board. Wilson, 357 Ill. App. 3d at 205. The court held that, under the plain language of section 1
of the Prohibited Activities Act and except to the extent specifically authorized by law, a county
board member is prohibited from simultaneously holding another public office. Wilson, 357 1.
App. 3d at 206. The court further concluded that, except in the limited circumstances
specifically authorized by law, if a county board member i is elected to another office, the election
is void. Wilson, 357 Il1l. App. 3d at 206.

Pursuant to section 1 of the Prohibited Activities Act, as construed by the court in
Wilson, no county board member may be elected or appointed, during the term of office for
which he or she is elected, to any office other than those specified in section 1 or elsewhere in
Ilinois law.? Neither section 1 nor any other statute expressly permits one person to serve
simultaneously as a county board member and a community college district trustee. Therefore,
pursuant to section 1 of the Prohibited Activities Act, a Hamilton County Board member may not
be appointed or elected to the office of community college district trustee. If a Hamilton County
Board member, during his or her term of office, is elected to the office of community college
district trustee, the election is void under section 1 of the Prohibited Activities Act.

CONCLUSION

Pursuant to section 1 of the Public Officer Prohibited Activities Act, a county
board member may not be elected tohold the office of community college district trustee

*For example, section 2 of the Public Officer Simultaneous Tenure Act (50 ILCS 110/2 (West
2008)) authorizes county board members to serve simultaneously as township supervisors. Further, section 3-9006
of the Counties Code (55 ILCS 5/3-9006 (West 2008)) authorizes county board members to serve as Assistant State's
Attorneys, if the office of county board member is located outside of the jurisdiction of the State's Attorney's office
that he or she serves. -
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simultaneously unless specifically authorized to do so by statute. If a county board member,
during his or her term of office, is elected to the office of community college district trustee, that
election is void under section 1 of the Prohibited Activities Act?

: This is not an official opinion of the Attomey General. If we may be of further
assistance, please adv1se

LYNNE. PATTON

Senior Assistant Attorney General
Chief, Opinions Bureau

LEP:LAS:lk

*Your letter indicates that the Hamilton County Board Chairman believes that section 1.2.0f the
Prohibited Activities Act (50 ILCS 105/1.2 (West 2008)), which authorizes county board members "in a county
having fewer than 40,000 inhabitants" to hold the offices of "member of the board of education, regional board of
school trustees, board of school directors, or board of school inspectors,” also permits a county board member to
serve simultaneously as a community college district trustee in those counties with a population under 40,000
inhabitants. Based on 2000 Federal census figures, Hamilton County's population is 8,621 inhabitants. Illinois Blue
Book 504 (2007-2008).

‘ Although section 1.2 of the Prohibited Activities Act expressly permits a member of the county
board to hold the indicated offi ices, if the county has fewer than 40,000 inhabitants, section 1.2 contains no
corresponding exception expressly allowing a member of the county board to serve as a community college district
trustee in such circumstances. The offices of member of board of education (105 ILCS 5/9-5, 9-10 (West 2008)),
regional board of school trustees (105 ILCS 5/6-2 (West 2008)), board of school directors (105.ILCS 5/10-1 (West
2008)), or board of school inspectors (105 ILCS 5/32-2.1, 32-2.11 (West 2008)) are established under the School
Code (see 105 ILCS 5/1-1 et seq. (West 2008)), while the office of community college district trustee is governed by
the Public Community College Act. See 110 ILCS 805/3-1 et seq. (West 2008). Further, when the General
Assembly has authorized a public officer to serve simultaneously on a board of trustees of a community college
district, it has done so by express statutory provision. See 110 ILCS 805/3-7 (West 2008) (permitting member of -
common school board elected or appointed to a board of trustees of a community college district to serve the

- remainder of his or her term of office as a member of the common school board). Thus, it is clear that the office of
community college district trustee is not among the public offices enumerated in section 1.2 of the Prohibited
Activities Act in which a county board member may serve simultaneously. Cf. 50 ILCS 105/3.2 (West 2008)
(expressly addressing contracts of deposit, loans, or other financial services by "a unit of local government {or]
community college district”). Accordingly, the language of section 1.2 of the Prohibited Activities Act authorizing a
county board member to also hold the offices of member of the board of education, regional board of school trustees,
board of school directors, or board of school inspectors, does not authorize a county board member to serve
simultaneously as a community college district trustee, regardless of the county's population.
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COMPATIBILITY OF OFFICES:
County Board Member and
Community College District Trustee

The Honorable Joseph P. Bruscato
State's Attorney, Winnebago County
400 West State Street, Suite 619
Rockford, 1llinois 61101

Dear Mr. Bruscato:

I have your letter inquiring whether one person may serve simultaneously as a
county board member and a community college district trustee in a county with a population of
more than 40,000 inhabitants. If the offices are incompatible, you inquire which office must be
vacated when the person was serving as a community college district trustee at the tinie that he
was elected to the office of county board member. For the reasons discussed below, the offices
of county board member and community college district trustee in a county with more than
40,000 inhabitants are incompatible, and therefore, one person cannot hold both offices
simultaneously. Further, as a matter of law, the acceptance of a second, incompatible office by
the incumbent of another office constitutes an ipso facto resignation of the first office.

BACKGROUND

Your letter states that the individual who is the focus of your inquiry was first
elected to the office of community college district trustee, and then was elected to the office of
county board member. He continues to serve in both capacities. According to the 2010 Federal
decennial census data, the population of Winnebago County is 295,266 inhabitants.

'Mlinois Blue Book 451 (2011-2012).
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ANALYSIS

The common Jaw doctrine of incompatibility of offices precludes simultaneous
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of
either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office.
People ex rel. Fitzsimmons v. Swailes, 101 11l. 2d 458, 465 (1984); People ex rel. Smith v.
Brown, 356 Ill. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 111. App. 283, 286
(1908). In these circumstances, the provisions of section 1 of the Public Officer Prohibited
Activities Act (the Prohibited Activities Act) (50 ILCS 105/1 (West 2010)), which address the
ability of county board members to hold other public office, necessarily preclude a county board
member from simultaneously holding the office of community college district trustee.

Section 1 of the Prohibited Activities Act provides, in pertinent part:

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold any
office other than (i) chairman of the county board or member of the
regional planning commission by appointment or election of the
board of which he or she is a member, (ii) alderman of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first
resigns from the office of county board member or unless the
holding of another office is authorized by law. Any such
prohibited appointment or election is void. * * * Nothing in this
Act shall be construed to prohibit an elected county official from
holding elected office in another unit of local government so long
as there is no contractual relationship between the county and the
other unit of local government. This amendatory Act of 1995 is
declarative of existing law and is not a new enactment. (Emphasis
added.) -

In People v. Wilson, 357 111. App. 3d 204 (2005), the Illinois Appellate Court
addressed the issue of whether the offices of county board member and school board member in a
county of over 40,000 inhabitants were incompatible under section 1 of the Prohibited Activities
Act. The court held that, under the plain language of section 1, and except to the extent expressly
authorized by law, a county board member is prohibited from simultaneously holding another
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public office during his or her term of office. Wilson, 357 1ll. App. 3d at 206. Community
college district trustees and county board members are officers of their respective units of
government. Accordingly, unless simultaneous tenure in these offices is expressly permitted by
statute, the Wilson decision is dispositive of the issue of whether the offices of community
college district trustee and county board member are incompatible as a matter of law.?

With respect to simultaneous tenure, the office of community college district
trustee is not one of the offices specifically excepted by section 1 of the Prohibited Activities
Act. Moreover, the General Assembly recently enacted Public Act 97-460, effective August 19,
2011, which amended section 1.2 of the Prohibited Activities Act (50 ILCS 105/1.2 (West 2010))
to expressly authorize county board members in a county having fewer than 40,000 inhabitants to
simultaneously hold the office of member of the "board of a community college district[.]"* As
previously noted, Winnebago County's population significantly exceeds 40,000 inhabitants.
Therefore, section 1.2 of the Prohibited Activities Act is inapplicable to-Winnebago County, and
that provision does not permit a member of the Winnebago County Board to simultaneously
serve as a community college district trustee.* '

Having concluded that the indicated offices are incompatible in the circumstances
underlying your inquiry, it must next be determined which office must be vacated. You have
advised that the dual officeholder in question was first elected to the position of community
college district trustee, and then was subsequently elected to the office of county board member.
Under the common law, the acceptance of a second, incompatible office by the incumbent of
another office constitutes an ipso facto resignation of the first office held. Brown, 356 1l1. App.
3d at 1101, Ill. Att'y Gen. Inf. Op. No. [-11-003, issued March 31, 2011. Consequently, if an
incumbent community college district trustee is elected to and qualifies for the office of county

*Moreover, prior to the decision in Wilson, Attorney General Burris determined that, because of
potential conflicts in duties, the office of county board member was incompatible with.that of trustee of a community .
college located within the county. Opinion No. 94-021, issued October 25, 1994. A review of the relevant statutory
provisions confirms that the analysis in opinion No. 94-021 is still valid. :

3Subsection 1-2(g) of the Public Community College Act (110 ILCS 805/1-2(g) (West 2010), as
amended by Public Act 97-539, effective August 23, 2011) defines the term "board" to mean "[t]he board of trustees
of a community college district, whether elected or appointed.”

“Subsequent to the receipt of your opinion request, legislation was introduced in the 97" General
Assembly. House Bill 5515 (Tracy) and Senate Bill 3182 (Syverson), among other things, amend section 1.2 of the
Prohibited Activities Act to authorize a member of the county board in any county (rather than a county having fewer
than 40,000 inhabitants) to hold the office of member of the board of education, regional board of school trustees,
board of school directors, board of a community college district, or board of school inspectors. House Bill 5515 was
referred to the House Rules Committee, and as of March 28, 2012, remains there. Senate Bill 3182 passed the
Senate, and as of March 28, 2012, was on First Reading in the House and referred to the House Rules Committee.
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board member in a county with a population that exceeds 40,000 inhabitants, the acceptance of
the office of county board member constitutes a resignation from the office of community college
district trustee. Therefore, by operation of law, the office of community college district trustee
has been vacated.

CONCLUSION

Section 1 of the Public Officer Prohibited Activities Act prohibits a county board
member in a county having more than 40,000 inhabitants from simultaneously serving as a
community college district trustee. Consequently, one person may not hold both offices -
simultaneously in Winnebago County. Further, because the dual officeholder in question was
elected to the office of county board member while serving as a community college district
trustee, his or her qualification for the office of county board member constituted an ipso facto
resignation from the o'fﬁce of community college district trustee.

This is not an official oplmon of the Attorney General. If we may be of further
assistance, please advise.

LYNNE. PATTON
Senior Assistant Attorney General
- Chief, Public Access and Opinions Division

LEP:LAS:cj
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COUNTIES ;
.County Board Members may Servg
on Mental Health Board 4

Honorable William J. Cow
State's Attorney, McHEhey Oey
2200 North Seminary [Ayeriue

Woodstock, Illinois

Dear Mr. Cowlin:

& your letter wherein you state:

ease furnish your opinion concerning
a o-nfliet of Illinois Revised Statutes, Chapter
ect 1 concerning county officers holding
8 appointment, and Illinois Revised Sta-
tutes, Chapter 91 1/2, Section 303a wherein the
‘statute directs that one member of the Cémmunity
' Health Board shall be a nmember of the governing
body and, in our instance, it would be a member
of the County Board. I therefore ask whether a
member of the County Board can serve as a member
of the Méntal Health Board under the Community
Mental Kealth Act.,"

468 J N



Honorable William J. Cowlin - 2,

Section 1 of “AN ACT to prevent fraudulent and corrupt
praetices'in the making or accepting of official appointments and
- contracts by pub1ic officers" (X11. Rev. Stat. 19?3, ch. 102,
'par. l1.), states:

“No member of a county board, during the
term of office for which he is elected, may be
appointed to, accept or hold any office other
than chairman of the county board or member of
the regional planning commission by appointment
or election of the board of which he is a membér.
Any such prohibited appointment or election is

..void, This Section shall not preclude a member
of the county board from being selected or from
serving as a member of the County Personnel
Advisory Board as provided in S8ection 12--17.2
of 'The Illinois Public Aid Code’, approved
April 11, 1967, as amended, or as a member of
a County Extension Board as provided in Sec-
tion 7 of the 'County Cooperative Extension

.. Law', approved August 2, 1963, as amended."

Section 3a of the "Community Mental Health Act" (I1l.’
Rev, Stat. 1973. ch, 91 1/2, par. 303a.), provides that:

"Bvery governmental uhit authoriged to 1evy
an annual tax under any of the provisions of this
.Act shall, before it may levy such tax, establish
a 7 member comnunity mental health board who shall
administer this Act. S8uch board shall be appointed
by the chairman 6f the governing body of a county,
the mayor of a city, the president of a village,
the president of an incorporated town, or the
supervisor of a township, as the case may be, with
the advice and consent of the governing body of
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such county, city, village, incorporated town
. ©or the town board of auditors of any township.
 Members of the community mental health board
shall be reaidents of the government unit and,
as nearly as possible, be representative of
interested groups of the community such as local
health departments, medical societies, local
. cemprehensive health planning agencies, hospital
boards, lay associations concerned with mental
health and alcoholism, controlled substances
. addiction or use of cannabis and mental retarda-
tion, as well as the general public. One mem-
ber shall be a member of the governing body.
No member of the community mental health board
may be a full-time or part time employee of the
Illinois Department of Mental Health or any
facility or service operating under contract
to the board."

“it is appareﬁt-from an exgmination of the foregoing
gtatutes that they are inconsisﬁent inasmuch as aeétion ) of
“AN ACT to prevent £raudulent and cozrupt practices v x %" (11],
Rev. Stat. 1973, ch. 102, par. 1. ), precludes a member of the’
'county bgar@ fron being appqinted to another officaAby appoint«
ment of the coﬁnty board except for those specific offices'men*;-
' tioned. A member of the Mental Health Board is not mentioned.
Whe;e, as in this'aituation, the passageléf.a'serieskqfllegisiad
tive acts'iesultsAin'chfuaion and consequences which the lagisé

lature may not have contemplated, the conflicting statutes must
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. be coristrued in such a way as to reflect the cbvious ihﬁenﬁfof
the legislature and to permit practical application of the stat«
* utes. (People ex rel. High School Dist. 231 v. Hupe, 2 Ill, 2d

434; Scofield v. Board of Education, 411 I1l. 11; ﬁéyg: v. Board

of Education, 391 Ill. 156.) Acts which appear to be inconsistent
afé not to be so construed if it is possible to construe them

otherwise. (People ex rel. Little v. Peoria & Eastern Railway Co.,

383 I1l. 79; _E_e_gg_l(e ex rel. English v. Atéhgs_én. Topeka and Sante '
Fe Railway Co:, 370 Ili. 420;)' 1f there is an irreconc¢ilable |
ccnflict'between,the new provision and the prio: statutes relat-
ing to thé'same subject ma£ter, the new provision will cbntr&l as
it is the later éXpreéaion'of the legislature. §gg,'2A Suther-
land, Statutes &nd Statutory Construction, 4th ed; 1973, sec.
51.02, and cases cited therein. | |

A#eviewing the legislative history of'thé Mental Health
‘Code and applfing thefafOrementioned'rﬁleé of statutory cénatru¢-
€ion it is clear that section 3a of the Mental Health Code must -
be construed as an exception to section 1 of “AN ACT to p?event
ftaudulenﬁ'and‘eorfupt‘practiqes * # «9. gection 3a of the

Meﬁtal Health Code was amended in 1971 to'pro§idev€hat not maré
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than one member of the mental health board shall be a member of
the geverning body that eeleetsAthe board. 1In 1972 the.Mehﬁal
Health Code was amepded_gurther to provide tﬁat one member of
the mental he'a‘lf;h board shall h;e a membefi e.f the gevemin'g bcdy,;;
Beth of these amendments were enacted deepite the language of
section 1 of ”AN ACT to prevent fraudulent and corrupt practices
* % 0 yhich prohibited a member of the county board from being
appointed to or helding certain other offices during his ineum-u
bency. in 11ght of this history it ia legical to assume that
the legxslatu;e enacted Seetien 3a of the Mental Health Code ae
-;en éxceptien to the préhibitibn against ceunty boerc members
eerving in more than cné office. In a similar eituation,'i're;
cently stated in 0pinion s-877, that a specific statute which
allows a ceunty.boatd member to simultaneocusly hold the office’
of member of the Béafd“of‘ie%iew provides an exception to the
general, earlier eniacted provisions of section 1 of AN ACT to
k§revent fraudulent &ndqcefrupﬁ‘practieee'*'fh*”,~§ﬁi;h;§§ehibiﬁé
such dual office holding. | | o
hThegefore, Izem'ofAche opinion thec'a-mehber eflﬁhel

county board can serve as a member of the mental health board
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and in so dqi‘ng does not violate section 1 of "AN ACT. to. pggvenﬁ'
fraudulent and ,cdrrupﬁ practices % & ¥°,

Very truly yours,

~

ATTORNEY GENERAL
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.COUNTIES:
Composition of County Emergency
Telephone System Boards

Mary Stephenson-Schroeder

General Counsel

llinois Commerce Commission

160 North LaSalle Street, Suite C-800.
Chicago, Illinois 60601-3104

Dear Ms. Stephenson-Schroeder:

I have your office's letter regarding the proper composition of county emergency
telephone system boards (CETS boards) appointed by county boards under subsection 15.4(a) of
the Emergency Telephone System Act (the Act) (S0 ILCS 750/15.4(a) (West 2004)).
Specifically, your office asked: (1) in counties with a population of less than 100,000
inhabitants, whether more than one public member and more than one county board member may -
+ serve simultaneously on a five-member CETS board; (2) in such counties, whether a second
county board mémber may be appointed to serve on a five-member CETS board as an "elected
official," if one county board member has already been appointed-to the CETS board; (3) in
counties with a population of less than 100,000 inhabitants, whether more than oné public
member or more than one county board member may serve on a CETS board if the board is
comprised of more than five members; and (4) in counties with a population of 100,000 or more,
whether a county board member may simultaneously serve as a member of the CETS board. .

500 South Second Sucét. Springfield, Illinois 62706 ® (217) 782-1090 ¢ TTY: (217) 785-2771 o Fax: (217) 782-7046
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For the reasons set out below: (1) in counties with a population of less than

- 100,000, no more than one public member and one county board member may serve

simultaneously on a five-member CETS board; (2) in such counties, a second county board
member may not be appointed as an "elected official" to serve on a five-member CETS board;
(3) if the CETS board is comprised of more than five members, then more than one public
member may serve on the board, but only one county board member may serve on the board; and
(4) in counties with a population of 100,000 or more, a county board member may not
simultaneously serve as a CETS board member.

BACKGROUND

The General Assembly enacted the Act to provide "a simplified means of
procuring emergency services * * * [by] establish[ing] the number '911" as the primary
emergency telephone number for use in this State and to encourage units of local government and
combinations of such units to develop and improve emergency communication procedures and
facilities[.]" IIl. Rev. Stat. 1975, ch. 134, par. 31. As originally enacted, the Act made no
provision for the creation of emergency telephone system boards (ETS boards) to administer
emergency telephone systems.

In 1987, the General Assembly granted certain units of local government the
authority to impose a surcharge on telecommunication subscribers to assist in funding effective
emergency telephone systems. Units of local government electing to impose a surcharge were
required to create an ETS board to administer the monies derived from the surcharge. Iil. Rev.
Stat. 1987, ch. 134, par. 45.4. The ETS board was to "consist of not fewer than 5 members, all of
whom shall be appointed -on the basis of their ablhty or experience." Ill. Rev. Stat. 1987, ch. 134,
par. 45.4.

Section 15.4 of the Act was subsequently amended to provide that the ETS board
should "consist of not fewer than 5 members, all of whom shall be representative of the public
safety agency 9-1-1 users and appointed on the basis of their ability or experlence" (111. Rev. Stat.
1989, ch. 134, par. 45.4), and then to provide that an ETS board:

shall consist of not fewer than 5 members, one of whom may be a
public member who is a resident of the local exchange service
territory included in the 9-1-1 coverage area and others who shall
be representative of the public safety agency 9-1-1 users and
appointed on the basis of their ability or experience. (Emphasis
added.) Ill. Rev. Stat. 1990 Supp., ch. 134, par. 45.4.
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In opinion No. 91-028, issued July 26, 1991 (1991 Ill. Att'y Gen. Op. 63),
Attorney General Burris considered the issue of whether one person could simultaneously hold
the offices of county board member and member of a CETS board under the provisions of
subsection 15.4(a) quoted immediately above. Attorney General Burris concluded that the
provisions of section 1 of the Public Officer Prohibited. Activities Act (Prohibited Activities Act)
in effect at that time (see Ill. Rev. Stat. 1989, ch. 102, par. 1, now codified at 50 ILCS 105/1
(West 2005 Supp.))' clearly prohibited a county board member from serving on a CETS board, if .
. the appointment to the CETS board was made by the county board of which he or she was a.
member. Further, under the common law doctrine of incompatibility of offices, Attorney.
General Burris determined that the offices of county board member and CETS board member
were incompatible because of a conflict in duties. '

Subsequent to the issuance of opinion No. 91-028, the General Assembly
amended section 1 of the Prohibited Activities Act (see Public Act 87-146, effective August 20,
1991) to provide that "[t]his Section shall not preclude a member of the county board from being
selected or from serving * * * as a member of an Emergency Telephone System Board as
provided in Section 15.4 of the Emergency Telephone System Act”. Subsection 15.4(a) of the
Act was concomitantly amended to provide that ETS boards:

shall consist of not fewer than 5 members, one of whom may be a
public member * * *, one of whom (in counties with a population
less than 100,000) may be a member of the county board, and at
least 3 of whom shall be representative of the 9-1-1 public safety
agencies[.] (Emphasis added.)

Language was later added to provide that "[e]lected officials are also e]igible to serve on the
board." See Ill. Rev. Stat. 1991, ch. 134, par. 45 .4.

'At the time of the issuance of opinion No. 91-028, section 1 of the Public Officer Prohibited
Activities Act provided:

No member of a county board, during the term of office for which he is
elected, may be appointed to, accept or hold any office other than chairman of
the county board or member of the regional planning commission by
appointment or election of the board of which he is a member. Any such
prohibited appointment or election is void. This Section shall not preclude a
member of the county board from being selected or from serving as a member of
the County Personnel Advisory Board as provided in Section 12-17.2 of "The

" Nlinois Public Aid Code", approved April 11, 1967, as amended, or as a member
of a County Extension Board as provided in Section 7 of the "County
Cooperatlve Extension Law", approved August 2, 1963, as amended. (Emphasns
added.) Ill. Rev. Stat. 1989, ch, 102, par. 1.
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Following these statutory changes, Attorney General Ryan was asked to determine
the number of county board members who could serve simultaneously on a CETS board in

- counties with a population of less than 100,000 inhabitants. In opinion No. 96-041, issued

December 4, 1996, Attorney General Ryan advised that, in counties with fewer than 100,000
inhabitants, section 15.4 permitted only one county board member to serve on a CETS board. He
also concluded that nothing in the plain language of section 15.4 as amended either expressly or
impliedly suggested that additional county board members could be appointed to serve on a
CETS board if the board was comprised of more than ﬁve members.

- Subsection 15.4(a) was thereafter amended (see Public Act 92-202, effective
- January 1; 2002) and currently provides:

(a) The corporate authorities of any county or municipality
that. imposes a surcharge under Section 15.3 shall establish an
Emergency Telephone System Board. The corporate authorities
shall provide for the manner of appointment and the number of
members of the Board, provided that the board shall consist of not
Sfewer than 5 members, one of whom must be a public member who
is a resident of the local exchange service territory included in the
9-1-1 coverage area, one of whom (in counties with a population
less than 100,000) must be a member of the county board, and at
least 3 of whom shall be representative of the 9-1-1 public safety
agencies, including but not limited to police departments, fire
departments, emergency medical services providers, and
emergency services and disaster agencies, and appointed on the
basis of their ability or experience. Elected officials are also
eligible to serve on the board. (Emphasis added.) 50 ILCS
750/15.4 (West 2004). -

ANALYSIS

Public Members and County Board Members on a
Five-Member CETS Board

Your office's first question is whether, in counties with a population of less than
100,000, more than one public member and more than one county board member may serve
simultaneously on a five-member CETS board.
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Under the rules of statutory construction, the use of the words "must" and "shall"
is generally regarded as mandatory. In re Parentage of M.J., 203 Il1. 2d 526, 535 (2003);
Andrews v. Foxworthy, 71 11l. 2d 13, 21 (1978). Thus, under subsection 15.4(a) of the Act,
CETS boards, as well as all other ETS boards, are to consist of a minimum of five members, at
least three of whom are required to be representative of public safety agencies such as police
departments, fire departments, emergency medical service providers, and emergency services and
disaster agencies. The remaining two positions are now required to be filled by one public
member and, in counties with less than 100,000 inhabitants, by one county board member. See
Remarks of Rep. Myers, May 9, 2001, House Debate on Senate Bill No. 530, at 97-98 (noting
that in counties of less than 100,000 population, one member of the ETS board must, rather than
may, be a county board member and one must be a public member); Remarks of Sen. Burzynski,
March 29, 2001, Senate Debate on Senate Bill No. 530, at 150-51. Clearly, appointing a second
public member to the exclusion of a county board member or a public safety agency -
representative would not be in accord with the plain language of subsection 15.4(a). It must be
determined, however, whether a second county board member may be appointed as either a
public member or as a public safety agency representative.

As discussed above, in opinion No. 91-028, Attorney General Burris concluded,
on the basis of the provisions of section 1 of the Prohibited Activities Act then in effect, and with
due regard for potential conflicts in duties under the common law, that one person could not
simultaneously hold the offices of county board member and CETS board member.
Subsequently, Public Act 87-146 amended both section 1 of the Prohibited Activities Act and
subsection 15.4(a) of the Act to permit one county board member to serve simultaneously on an”
ETS board in counties with fewer than 100,000 inhabitants. Ill. Att'y Gen. Op. No. 96-041,
issued December 4, 1996. It is within the power of the General Assembly to permit two offices
to be held by the same individual, even though such offices would be incompatible at common
law. See Ill. Att'y Gen. Op. No. NP-1099, issued May 28, 1976. The clear intention of the
amendment to section 1 of the Prohibited Activities Act was to abrogate the statutory conflict and
the common law doctrine insofar as it prohibited simultaneous tenure in the offices of county
board member and ETS board member. :

The General Assembly's action, however, was limited. The amendment
authorized only one county board member to serve on an ETS board and only in those counties
with a population of less than 100,000; in all other circumstances the common law doctrine
remains in effect and the offices are incompatible. Therefore, not more than one county board
member is permitted to serve simultaneously on a five-member CETS board in counties with a

See generally People v. Wzison 357 Hi. App. 3d 204 (2005) (section 1 of the Prohibited Activities
Act prohibits a member of the county board from holding any other office, except for several specifically enumerated
circumstances).
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population of fewer than 100,000 inhabitants, regardless of whether the county board member is
designated as a county board member, a public member, or a public safety agency representative.
To conclude otherwise would ignore the obvious intent of the statute. See Ill. Att'y Gen. Op. No.
96-041, issued December 4, 1996. '

Appointment of a Second County Board Member to a Five'-Member CETS Board

- Your office has also asked whether a second county board member may be =
appointed to serve on a five-member CETS board as an "elected official" if one county board
member has already been appointed to the CETS board. The revisions to section 1 of the
Prohibited Activities Act and subsection 15.4(a) permitting one county board member to serve on
a CETS board were specific, limited responses to opinion No. 91-028. Except to the very limited
extent that the common law principle of incompatibility has been abrogated by statute, the offices
of county board member and CETS board member remain incompatible. The language added by
Public Act 87-146 referring to "elected officials" being eligible to serve on the board was no
doubt intended only to clarify that elected officials, other than county board members, may serve
on an ETS board as the public member or as representatives of public safety agencies without
Jjeopardizing their positions as such. Consequently, a second county board member may not be
appointed to serve on a five-member CETS board by virtue of being an "elected official."

Public Members and County Board Members on a
CETS Board of More Than Five Members

Your office's third question is whether more than one public member or more than
one county board member may serve on a CETS board, if the board is comprised of more than
five members appointed by the county board. The language of subsection 15.4(a) regarding the
number of public members and county board members who may serve on a CETS board is clear:
one member of the CETS board "must be a public member[,]" and one member of the board, in
counties with a population of less than 100,000, "must be a member of the county board[.]"
Nothing in the plain language of subsection 15.4(a) expressly or impliedly suggests, however,
that additional public members cannot be appointed to a CETS board if the board consists of
more than five members. Consequently, more than one public member may serve on a CETS
board that is comprised of more than five members. ‘ '

Although the language regarding county board members and members of the
public serving on a CETS board is identical, as previously discussed, county board members are
generally precluded from serving on a CETS board due to the doctrine of incompatibility of
offices. The conflict has been abrogated by the General Assembly with regard to one county
board member per CETS board. To conclude that more than one county board member may
serve simultaneously on a CETS board comprised of more than five members would be
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inconsistent with the provisions of section 1 of the Prohibitéd Activities Act and section 15.4 of

~ the Act. Consequently, in counties with a population of less than 100,000, only one county board

member may be appointed by a county board to serve on a CETS board at any one time,
regardless of the size of the CETS board.

County Board Members on a CETS Board
in Counties With a Population of More Than 100,000 =

Your office's last question is whether, in counties with a population of 100,000 or

‘ * more, one county board member may serve on a CETS board pursuant to subsection 15.4(a).

Subsection 15.4(a) requires the appointment of one county board member to ETS boards "in
counties with a population less than 100,000[.]" The language is silent with respect to the,
appointment of county board members in larger counties. '

: Under section 1 of the Prohibited Activities Act, the offices of county board
member and CETS board member are incompatible, except to the extent that the General

Assembly has acted to permit simultaneous tenure. It is a well established principle of statutory
* construction that the enumeration of one exception in a statute implies the exclusion of all other
exceptions. People ex rel. Sherman v..Cryns, 203 111. 2d 264, 286 (2003), cert. denied, 540 U.S.
818, 124 S. Ct. 83 (2003). By expressly authorizing one county board member to serve on CETS
‘boards "in counties with a population less than 100,000[,]" the General Assembly has, by
implication, continued the exclusion of county board members from service on a CETS board in
all other instances. .Consequently, under section 1 of the Prohibited Activities Act, it is not
permissible for a county board member to serve on a CETS board in counties with a population
over 100,000. See generally Wilson, 357 Ill. App. 3d 204.

This is not an official opinion of the Attomey General. If we may be of further
assistance, please advise. : ~ : o

Senior Assistant Attorney General
Chief, Opinions Bureau

LEP:CIE:an.



WILLIAM Jd. SECOTT
ATTORNEY. GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET
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o
Octcébexr 23, 1975

FILE NO. NP-985

COUNTIES ,
County Board - Compatibility

of Member of County Board and
Gounty Board of Public Health

Honorable Jack Hoogasian
State's Attorney, Lake Cowit
County Building -
waukegan, lllinois 60083
Dear Mr. Hoogasiani: .
- Yequest for an opinion as
to prevent fraudulent and
Y, Rev, Btat, 1973, ¢h., 102,

par. 1) prgcyides the,appointment of a county board member as

a voting njenber of a)cpunty board of health. Section 1_érovides.

in parts .

. "No member of a county board, during the term
of office for which he ia elected, may be appointed
to, accept or hold any office other than chalrman -
of the county board 6f member of the regional
planning commission by appointment or elegtion

_of the board of which he is a member. Any such
prohibited appointment or eléection is void. This

Section shall not preclude a member of the county

S16 I N
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board from bging selected or from serving as
' @ meinber of theé County Personnel Advisory -

'qura"iﬁi!l" |

‘Section 13 of "AN ACT in relation to the establishment
and maintenanpe of county'and multiple-eoﬁnﬁy health deﬁg:tments"
(Il1l. Rev, Stat. 1973, ch. 11l 1/2, par, 20cl2), provides in
part as foliaws:' | |

g 13, Except in those cases where a board
of 12 membérs is provided for as authorized in
this Section, each county health departmerit shall
be managed by a board of health consisting of 8

.. members appointed by the président or chairman

‘of the gounty board, with the approval of the
county board, for a 3 year term, except that of
the first appointees 2 shall serve for one year,.
2 for 2 years, 3 for 3 years and the term of the
member appointed from the county board, as pro-= -
vided in this Section, shall be one year and shall
continue until reappointment or until a successor
is appointed. .

# ¢ # At least two members of each county board
of health shall be physicians liceénsed in Illinois
to practice medicine in all of its branches, at
least one member shall be a dentist licended in
Illinois and one member shall be chogsen from the
county board of supervigors or commissioners as
the case may be. At least one member from each

county on each multiple-county board of health
shall be a physician licensed ih Illinois to
practice medicine in all of its branches; one
member from each county on each multiple~county
board of health shall be choaen from the county
board of supervisors or commigsioners, as the
case may be, and at léast one member of the board
of health shall be a dentist licensed in Illinois.
kW

There is a conflict between the provisions of this
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section and those of section 1 of the Corrupt Practices Act.
This eonflict may be resolved by reference tQ'the appiiéﬁble
rules of statutory construction. It is the rule in Tliinods
that where a conflict exiété'between two statutes, one general
and one specific, the specific statute will prevail. East

munity Assoc. v. Pioneer Trust

gggg 15 ¥1l. App. 250) Peo ple V. Hale, 55 111. app. 24 260j
Jansen v. Illinois Municipal Retirement _Pund, sg8 rll, 24 97.

It is, therefore, my opinion that the provisions of
section 13 of "AN ACT in relation to the'esﬁéblishﬁ%ht?§§ﬂ.
maintenance of county and‘multiplevcoﬁnty health depaxtﬁents”,
~ supra, heing specific, must prevail over thosé of section i :
of the corrupt Practices Act to the extent of any GOnflicﬁ.
1t 1s clear that the General Assembly intended by adoption
of sectieon 13 to'reéuire-ﬁhat a county board of health include
,one.mGMSér from each county board. “ | ‘

‘ In tesponse to your other queaiions. I refexr you to
'oPinions No. S-419, issued March 13, 1972 No. NP-866,A1asued
deruary 4. 19751 and No. 8-877, issued March 17, 19753 publie
AGts 79-457 and 79-458. I am unable to advise you apecifically
on your queetions con¢cexrning “other commitees", youth aervxce

bureaus and‘criminal justice councils without moxe detailed
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inférmatiéﬁ, other than to note that the prphibifién‘bf
section 1 ofxthe'Corfupt Practices A§t is broad andigenefally
‘prohibits the county board from appointing'bf”électinq its
own members to other offices. 1f you have additional qqéstibnég-
I will adﬁise you further. | o

.Very truly yours,

ATTORNEY GENERAL



Dear Mr. Simpson:

WILLIAM J. ScoTT
ATTORNEY GENERAL
STATE OF ILLINOIS

500 SOUTH.SECOND STREET
SPRINGFIELD

August 20, 1973

FILE NO. NP-609

COUNTIES:

+ Conflict of interest-"

- County Board Member and County
Hospital Board Member-
Medical Service Facility

Honorable Richard S. Simpson
State's Attorney '
‘Lawrence County

Court House
Lawrenceville, Illinois

County ¢ jflembers serve as members of the
Lawrence County Hospital ‘Board. Part of the
funds of the hospital are derived through
taxation as granted through the Lawrence

County Board, which information may be of
_ 8ome use to you.

Secondly,. a greater queétion has arisen as to
whether the Lawrence County Board or the Hos-
pital Board or one of the governmental units
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\

of the County, may legally issue bonds for the
purpose of building a etructure and rent the
space out to others? : :

- I would appreciate your reply as soon as
possible, and in relation to the last ques-
tion, the present proposal seems to be to issue
bonds by the Lawrence County Memorial Hospital
to build a medical center and pay the interest
and bonds off from proposed rentals frem doctors
who might rent said building."

It is my understanding that the Lawrence County

Memorial Hospital is owned and operated by Lawrence County.

Turning to your first question, from the general

rules laid down in People v. Haas, 145 Ill, App. 283, it éppears

that incompatabilxty between offices arises. where the constitu-

tien or a statute specifically prohibits the occupant of either
one of the offices from holdihg the othér, or where, because of
the duties: of either office, a conflict of.interést may,afise,
or wvhere the duties of either office are such that the holder
of one cannot, in every instance, éroper;y and faithfully per-

form all the duties of the other.

Section 1 of AN ACT to prevent fraudﬁlent and corrupt
practices in the making or accepting of official appointments

and contracts by public officers (Ill. Rev. Stat., 1971, ch.



Honorable Richarad S. Simpsen - 3.

102, par. 1) provides as follows:

“No -member of a county board, during the term
of office for which he is ‘elected, may be ap-
pointed to, accept or hold any office other
than chairman of the county board or member
' of the regional planning commission by ap-
pointment or election of the board of which
he is a member. Any such prohibited appoint-
ment or election is void. This Section shall
not preclude a member of the county board
from being selected or from serving as a mem-
ber of the County Personnel Advisory Board as
provided in Section 12-17.2 of 'The Illinois
Public Aid Code', approved April 11, 1967, as
amended, or as a member of a ‘County Extension
Board as provided in Section 7 of the 'County
Cooperative Extension Law', approved August
2, 1963, as amended."

It should be'noted'tha; two criteria must be presen¥
before a violation of secﬁicn 1 ﬁay‘be gaid to have occurred.
First, the éounty board must makg'an appointment or election
‘of one of their own mémbers during his term of office and,
secondly, the county b§ard member must be elected or appdintéd

to an "office."

You‘mﬁgt ascertain whether or not the Lawrence County
Board elects or appoints the members of the Lawrence County -

Hospital Board.
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. There ére two indispensable requirements gf‘a\pubLie
office. One, to be a public office, a position must be created
by the constitution, étatute or-otdinance.énd continue during
the pleasure of the agpoinﬁing power or for a fixed time, wigh

a successor nécessarily being elected or appointed. (Bunn v,

Iilinoia. 45 I11. 397; Fexgus V. Russel, 270 I11. 304; §£g£g v.
Sowards, 64 Okl. Cr. R-,v436f 82 P. 24 324; 140 A.L.R. 1076,

1080; sée, also, Iil. Const., art. V, sec. 24 [1870]; ill.
 Const.. art. VII, sec. 4(c)). 8Secondly, to be a public dffice,

- a position must possess a delegatidh of a portion Qf the sovereign
power of the government. in othef words, the pbsitioh.must

be vested with some discretiohary powers and dutiés.' Peoéle‘

v. Brady, 302 Ill. 576, 582; Olson v. Scully, 296 Ill. 418, 421;

Martin v. Smith, 239 Wisc. 314, 332, 1 N.W. 24 163, 172; Parker

v. Riley, 18 Cal. 2d 83, 87, 113 P. 2d 873, 875; State ex rel.

Green v. Glenn, 39 Del, 584, 587, 4 A. 2d 366, 367; State ex

rel. Barney v. Hawking, 79 Mont. 506, 528, 257 P. 411, 418; 53

A.L.R. 595, 602; 140 A.L.R. 1076, 1081.

I can f£ind no statutory provision creating the,posi-

tion of Couﬁty Hospital Board Member that would be applicablé
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to your situation nor can I £ind any statute adtho:izing the

creation of a position.

Section 24 of AN ACT to revise the law in relation
to counties (Il1l. Rev. Stat., 1971, ch. 34, par. 303) provides,

in part, as follows:

- "Seventh - To cause to be erected, or other-
wise provided, suitable buildings for, and
maintain a county hospital and necessary branch

. hospitals and/or a county sheltered care home
or county nursing home for the care of such
sick, chronically ill or infirm persons as may
by law bé proper charges upon the county,.or

. upon other governmental units, and to provide

- for the management of the same. The county
board may establish rates to be paid by per-
sons seeking care and treatment in such hos-
pital or home in accordance with their finan-
cial ability to meet such charges, either per-
sonally or through a hospital plan or hospital

~insurance, and the rates to be paid by govern-
mental units, including the State, for the

" care of sick, chronically ill or infirm per-
sons admitted therein upon the request of
such governmental units,"

Clearly, this provision, on its face, does not create

any position of County Hospital Board Member.

- Lawrence County is not a home rule unit. Therefore, it

has only those powers expressly granted to it by the constitution’
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or statute plus those powers that can be necessarily implied
from these express powers. Ill. Const., art. VII, sec. 7;

Goodwine .v. County p£‘Vermilion. 271 111. 126.

Section 4(c) of article VII of the Illinois Constitu-
tion of 1970 grants to all counties the poﬁer to create county
offices. The first sentence of Secti§n 4(c) is pertinent to

our discuasienx

"(c) Each county shall elect a sheriff,
county clerk and treasurer and may klect
or appoint a coroner, recorder, assessor,
- auditor and such other officers as provided
. by law or by county ordinance. * % %%
. (Emphagis added)

Specifically, we must discern the object and purpose
of that portion of the first sentence of section 4(c) which
reads:

"Bach county ... may eleéct or appoint ...

such other officers as provided ... by county

ordinance." :

" Bection 4(c) had its origin in section 7.1 of the
Majority Proposal of the Committee on Local Government of ..

the S8ixth Illinois COnstitutional Convention. (VII, 6th
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111, Const. Con., Comm. Proposals, p. 128).  The Commi ttee

Report, at p. 132, states as follows:

"The proposed section would also permit the
. selection of other county officers by ordi-
.nance. This is a new power for counties,
but it is comparable to the existing statutory
power of municipalities to create additional
officers without specific legislative author-
ization. (See Ill. Rev. Stat., ch. 24 secs.
3-4-19, 3-7- l [1969]).

..;t was the intent of the framers of section 4(c) to
grant to the countiés'the same powers that municipalities had
been granted bylstatute. Section 3-4-19 of the Illinois Muni-
cipal Code (Illi Rev. Stat., 1971, ch. 24, par. 3-4-19) reads,

in paﬁt, as followss

"Instead of providing for the appointment
of the following officers as prcvided in
Section 3-7-1, the city council, in its dis-
cretion, may provide by ordinance passed by

- a two~thirds vote of all the aldermen elect-
ed for the election by the electors of the
city of a city collector, a city marshal, a
city superintendent of streets, a corporation
counsel, a city comptroller, or any of them,
and any other officers which the city council
considers necessary or expedient. * #* »v
(Emphasgis added) ‘

The intent behind section 4(c) was to equate counties

with the authority of municipalities, as expressed in the above
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statutory provisions, to declare by ordinance for the seléction'
of an officer, by election or appointment or to add whatever
officers they want to those that ére provided for them by law,

IV, 6th Ill. Const. Con., verbatim tr., p. 3269.

"They [counties] could have an air pollution
control inspector, even though.the statute
didn‘'t provide for one. They could have an
ombudsman even though the statute didn't pro-
vide for one. By ordinance of the county
board, théy could have any officers they now
or in the future want to have, elected or
‘appointed, by county ordinance."

IV, 6th Il1l. Const. Con., ,
verbatim tr., pp. 3269-3270.

Further evidence of the delegates'’ intent is found

in the followings

"MR. PARKHURST: Well, all I can say is that
the County Code, Section 34 of the Illinois
Revised Statutes does not now permit counties
to create ancillary, innovative, necessary
local officers. The only officers that can.
'be created by counties are those which are
spelled out and made permissive by state law.

This is not like the aifﬁation -
MR. SCOTT: What ycu'a:e doing, if I may break

in and save time, what you are doing really,
is giving to the local level as far as any
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future offices that may be created, leave it

up to the county whether they want to create
them or terminate them, where now it is up

'to the Legislature.

MR, PARKHURst Exactly xight., The same as
the cities now have, we're trying to make
analogous the power of the County Board, the
same thing the City Councils can now do."

verbatim tr., p. 4159.
I am of the opinion that Lawrence County can create
a county offiée;,‘(Ill, Conétb, art. VII, Bec. 4(c)). How-
ever, an office is meaninglesé unlesa it has powers and dutiéSa.
Section 4(d) of article VII of the Illinois Constitution of
1970 authorizes any county to vest an office with powers and
duties. Said'section 4(d) xeads as follows:

'“(d) County officers shall have those duties,
powers and functions provided by law and those
provided by county ordinance. County officers.
shall have the duties, powers or functions

derived from common law or historical precedent
unless altered by law or county ordinance."

It rnust be emphasized that éectién 4(c) and 4(4)-
delegate to the counties only the power to create a county.

office and the power to vest said county offices with duﬁies
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and}feepqnsibilitiege These sections do not ggant’a‘tonpty
any'substantive pdwets. To reiterate, Lawrence County.is not
a home rule unit, therefore, it can act only pursuant to those
constitutional and statutory powers that have been expressly
granted to it or pursuant to those powers that can be implied

from such an express grant of powers. .

_Sectién 24 of AN AGT-to revige the law in'relation'
to counties (I1l. Rev. Stat., 1971, ch. 34, pér; 303) author-
- izes lLawrence County toAmaintain'and manage a countyAhoséitala
Pursuant to tﬁia statutory authoritf, the Lawrehce'County
Board canvby ordinance.create the office of Lawrence County

Hospital Board Member and vest it with duties.

Therefotg} you must determine whether or not the
poéitiOn of Lawrence County Btard Member has ﬁeen<created
by ordinance and is enduring and continuous in nature. A
specific term of office would be strong indicia that the position
is continuous 'in nature and not merely temporary. Secondly,
you must determine if the position of Lawrence County Memorial

Hospital Board Member has been delegated discretionary powers
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and duties; If these two indispensable-elementa of an office
adhere in fhe position 6f Lawrenée County Memorial Hospital
Board Member, then, pursuant to the proéciiption of section 1
of AN ACT to prevent  fraudulent and corrupt practices in the'
making orx acéepting'of official appointments and contracts by
public'officgrs (Ill.'Rev. Stat., 1971; ch. 102.'pa£. 1) a
county board member may not be appointed or elected by the
county board to serve on the.ﬁospital boafd. Additionally.
the county bqérd memberzﬁay not serve onvthe hospital board if,
because of thg duties of eiﬁher office, a conflict of interest
may arise, or wherxre the dqties of either office‘are such ﬁhat'

the holder of one cannot, in every instance, properly and faith-

fully perform all the duties of the other. People v. Haas, 145

I11. App. 283.

- Whether or not the autiés'of either office are such
that the holder of one cannot, in every ihstanqe. propefly
‘and faithfully pe;form all the duties of the other is, however,
basically a factual determination which must be made locally.
A determination of this question invques‘thé amount'ef time:

required to adequately fulfill the duties of both offices and
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other facts pertinent are whether or not it ie possible to

simultaneously fulfill the duties of both offices.

Turning to your second question, your attention is
-directed to the Medical Service Facility Act (Ill. Rev, Stat.,
1971, ch. 85, par. 921, et seq.). Section 3 (Ill. Rev. Stat.,
1971, ch. 85, par. 923) delineates the legislative object and
»pur?ose of the Act as follows:
"The purpose of this Act is to enable local
- governmental units to serve the needs of the
public more effectively in the several com-
munities of this State in which the health
and welfare of the people are endangered by
the lack of adequate medical service by pro-
viding medical service facilities for lease
in order to make settlement in the community
more attractive to doctors."
Thus, it is clear that Lawrence Gbuhty does have
the po&er té‘buiid a medical facility and to rent the facility
to doctors. Details as to thé methods of finincing the build-
ing of such a structure are contained in the remaining sections
of the Act. These sections should, of course, be studied in
detail before any decision is made with regard to building a

medical service facility.

'Very truly yours,

ATTORNEY GENERATL
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COMPATIBILITY OF OFFICES:
County Board Members and City
Alderman Serving on County Housing
Authority Board Simultaneously

The Honorable John T. Pepmeyer
State's Attorney, Knox County
Knox County Courthouse

200 South Cherry Street
Galesburg, Illinois 61401

Dear Mr. Pepmeyer:

) I have your office's letter inquiring whether two members of the Knox County
Board and an alderman for the City of Galesburg may serve simultaneously on the Knox County
Housing Authority Board. Under section 3 of the Housing Authorities Act (310 ILCS 10/3 (West
2006)), only two "public officers” may serve on the same housing authority board
simultaneously. Because the county board members and the city alderman who are the focus of
your office's inquiry are-all "public officers," as that term is defined in section 3 of the Housing
Authorities Act, only two of them may serve on the county housing authority board .
simultaneously. '

BACKGROUND

According to the information your office provided, in 2006 the Knox County
Board appointed two Knox County board members to serve as county housing authority
commissioners. At the time of the county board members' appointment, an alderman for the City
of Galesburg was already serving on the Knox County Housing Authority Board. Your office
inquired whether section 3 of the Housing Authorities Act prohibited all three of those
individuals from serving on the county housing authority board simultaneously.

500 South Second Street, Springﬁcld, Illinois 62700 & (217)732-1090 ¢ TTY: (217) 785.2771 o Fax:(217) 782-7046
100 West Randolph Street, Chicago, lllinocis 60601 ¢ (312) 814-3000 ¢ TTY: (312)814-3374 « Fux: (312) 814-3806
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ANALYSIS

Housing Authorities Act

Section 3 of the Housing Authorities Act authorizes the creation of a county
housing authority, upon the issuance of a certificate by the Department of Commerce and
Economic Opportunity, and provides for the appointment of an authority's commissioners. ‘With
regard to the qualifications of the commissioners, section 3 provides, in pertinent part:

Any, public officer shall be eligible to serve as a commissioner, and
the acceptance of appointment as such shall not terminate nor
impair his public office, the provision of any statute to the contrary
" notwithstanding; but no member of the Department shall be
eligible to serve as a commissioner, nor shall more than two public
officers be commissioners of the same Authority at one time;
Provided [sic], that membership on any Authority at the same time
‘of more than two public officers shall not affect or impair the
validity of any Act undertaken or power exercised by the Authority
pursuant to Law. The term "public officer" as herein used means a
person holding a state or local governmental office required to be
filled by the vote of electors, and for which provision is made by
law for the payment of annual compensation from public funds.
(Emphasis added.) : '

The primary purpose of statutory construction is to ascertain and give effect to the
intent of the General Assembly. Inre M.T.,221111. 2d 517, 524 (2006). Where statutory
language is clear and unambiguous, it must be given effect as written. DeLuna v. Burciaga, 223
I11. 2d 49, 59 (2006). ' :

Section 3 permits a "public officer" to serve as a county housing authority
commissioner, so long as no more than one other "public officer" is simultaneously serving as a
" commissioner. A "public officer” is defined to include only those individuals: (1) holding a
State or local governmental office that is required to be filled by the vote of electors; and (2) "for
which provision is made by law for the payment of annual compensation from public funds."
The issue, therefore, is whether county board members and city aldermen are "public officers"
within the Housing Authorities Act's definition.
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County Board Member

Counties are "units of local government." Ill. Const. 1970, art. VII, §1. The
powers of a county as a-body corporate or politic are exercised by the county board (55 ILCS 5/5-
1004 (West 2006)), the members of which are elected by the voters of the county. See generally
Ill. Const. 1970, art. VII, §3(a); 10 ILCS 5/2A-1.2(a)(5) (West 2006); 55 ILCS 5/2-3009 (West
2006).! Accordingly, county board members dre persons holding a local governmental office
(see generally Ill. Att'y Gen. Op. No. 03-008, issued September 8, 2003; 1972 111. Atty Gen. Op.
45, 47) required to be filled by the vote of the county's electors.

Further, section 2-3008 of the Counties Code (55 ILCS 5/2-3008 (West 2006))
expressly provides for county board members to be compensated for their services as such.
Pursuant to section 2-3008, at the time of the decennial reapportionment, the county board "shall
determine whether the salary to be paid the members to be elected shall be computed on a per
diem basis, on an annual basis or on a combined per diem and annual basis."

According to the information your office provided, the Knox County board
members are compensated on a per diem basis. Because Knox County board members are not
paid an annual salary, it has been suggested that these county board members may not be -
considered "public officers," as that term is used in the Housing Authorities Act. A close review
of the language of section 3, however, leads to a contrary conclusion.

Under section 3, the term "public officer" refers to a person holding a "local
governmental office * *** for which provision is made by law for the payment of annual
compensation from public funds." (Emphasis added.) Section 3 does not require the actual
award of compensation on an annual basis to the officer, but rather simply contemplates that the
payment of annual compensation is authorized by law. The term "law" includes the constitution
(see People v. Howard, No. 104553 (Illinois Supreme Court, April 17, 2008)) and civil or penal
statutes, supreme court rules, administrative rules or regulations, and tenets of professional
responsibility (People v. Weber, 133 11l. App. 3d 686 (1985)). The term "law" does not

'Knox County is under township organization. See Illinois Secretary of State, Illinois State
Archives, Knox County Fact Sheet, http://www.cyberdriveillinois.com/departments/archives/irad/knox.html. As a
result, it is subject to'the provisions of divisions 2-1 and 2-3 of the Counties Code (55 ILCS 5/2-1001 et seq., 2-3001
et seq. (West 2006)).

2Section 2-3008 does not define the term "per diem." A statutory term which is not defined,
however, must be given its ordinary and popularly understood meaning. Union Electric Co. v. Department of
Revenue, 136 11. 2d 385, 397 (1990). The term "per diem" commonly refers to compensation or allowance for
expenses which is intended to cover twenty-four hours in.a day. County of Christian v. Merrigan, 191 I11. 484, 488
(1901); see also 1. Att'y Gen. Inf. Op. No. 1-93-049, issued October 8, 1993.
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ordinarily include local ordinances. 1982 Ill. Att'y Gen. Op. 165, 169. Accordingly, although
Knox County may elect to compensate its county board members on a per diem basis pursuant to
county ordinance, under section 2-3008 "provision is made by law for the payment of annual
compensation from public funds."

A county board member holds a local government office that is elected by the
voters of the county. In addition, provision is made in section 2-3008 for the payment of annual
compensation to county board members, and such compensation is paid from the county fisc.
See generally 55 ILCS 5/6-1002 (West 2006). Therefore, a county board member is a "public
officer," as that term is used in the Housing Authorities Act. '

City Alderman

Turning to the issue of whether a city alderman is a "public officer," under article
V11, section 1, of thie Illinois Constitution of 1970, municipalities are "units of local government."
Further, under Illinois law, city aldermen are city officers elected by the city's voters. 65 ILCS
5/3.1-15-5 (West 2006); see also 10 ILCS 5/2A-1.2(b)(3), (c)(1) (West 2006). Pursuant to
section 3.1-50-15 of the Illinois Municipal Code (65 ILCS 5/3.1-50-15 (West 2006)), aldermen
are authorized to receive an annual salary for their service. Based on the foregoing, a person
holding the position of city alderman is a public officer, for purposes of section 3 of the Housing
Authorities Act, because: (1) he or she holds a local government office that is required to be .
filled by the vote of the electors; and (2) provision is made by statute for the payment of annual
compensation. '

Because all three of the persons who are the subject of your office's inquiry fall -
within the statutory definition of "public officer," under the limitations of section 3 of the Act, no
more than two of them may serve on the county housing authority board simultaneously.

Public Officer Prohibited Activities Act

I also note that your office's inquiry raises a potential issue under section 1 of the
Public Officer Prohibited Activities Act (the Prohibited Activities Act) (50 ILCS 105/1 (West
2006)), which specifically addresses the ability of county board members to hold other public
offices. Section 1 provides, in pertinent part: -

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or
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" member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created
under Section 18.5 of the Conservation District Act, unless he or
she first resigns from the office of county board member or unless
the holding of another office is authorized by law. Any such
prohibited appointment or election is void. (Emphasis added.)

Pursuant to section 1 of the Prohibited Activities Act, no county board member
may be elected or appointed, during the term of office for which he or she is elected, to any other
office other than those specified in section 1 or elsewhere in the law.> People v. Wilson, 357 IlL.
App. 3d 204 (2005); see Ill. Att'y Gen. Inf. Op. No. 1-08-008, issued March 25, 2008; Ill. Att'y
Gen. Inf. Op. No. I-03-012, issued December 19, 2003. Section 1 does not expressly permit one
person to serve as both a county board member and a county housing authority commissioner.
Section 3 of the Housing Authorities Act, however, provides that "[a]ny public officer shall be
eligible to serve as a commissioner, and-the acceptance of appointment as such shall not
terminate nor impair his public office, the provision of any statute to the contrary
notwithstanding[.]" (Emphasis added.) This language expressly authorizes any public officer to
serve simultaneously as a housing authority commissioner. Having previously concluded that a
county board member is a "public officer" within the Housing Authorities Act's definition, the
specific language of section 3 permits county board members to serve as county housing
authority commissioners simultaneously, the provisions of section 1 of the Prohibited Activities
Act to the contrary notwithstanding.

CONCLUSION

Pursuant to section 3 of the Housing Authorities Act, only two "public officers”
may serve on a county housing authority board simultaneously. Because county board members
are persons holding local governmental offices required to be filled by the county's electors and
because section 2-3008 of the Counties Code authorizes the compensation of county board
members on an annual basis, county board members are "public officers," as that term is defined
in the Housing Authorities Act. Applying the same analysis, city aldermen are "public officers"
within the Housing Authorities Act's provisions. Consequently, only two-of the three persons
who are the focus of your office's inquiry may serve on the county housing authority ‘board
simultaneously.

3For example, in the Public Officer Simultaneous Tenure Act (50 ILCS 110/0.01 er seq. (West
2006)), the General Assembly has specifically declared that it is lawful for one person to hold the offices of county
board member and township supervisor simultaneously and, in certain counties, for a county board member to also
serve as a township trustee, township assessor, or township clerk. See 50 ILCS 110/2 (West 2006).
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This is not an official opinion of the Aftomey General. If we may be of further .
assistance, please advise. g ‘

LYNNE. PATTON
Senior Assistant Attorney General
Chief, Opinions Bureau
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Eonorable L:wrence L. Johns
tate's Attorney. : ‘

Coart House
Urbzna, Illinocis 6184

Dear'Mr.'Johnson:
I have you

Exacu L¢VC D*reﬂtwr
y Regional Dlaﬂnlna
cEfulliy reﬂueeeldg
following que ”“‘on.

L)

cn 1 ¢f ¢the 1ilinois
¢ J'.S .u.at(.d t}"a

servisor or county comeissionsr,
ing the term of office for which
he is eclecied, may he appolnted to,
2ccene. or hold any ofifice othesr than
chairian ¢f the county bozrd or member
Sof the regional planning commission'by
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app0¢neme1t or elecn*on of the bo ard
of whlch he is a cmber.

h R “Cﬁaoter 34 ,'Secticn 3152 of the Iilinois
- " Revised S8t atutes, 1969, provides that . -

The county board in counties which
- desire to exercise the powers con-
ferred by this Act shall provide for' -
a zoning -commission of not less than
3 nor more than 9 members whose duty
. it shall be to recomnend the boundaries
of districts and appropriate regulations
.. 'to be enforced therein, such commission
.. to be appointed by the chairmzn or
pres ident of the county board,-subject
to’ confernatlon by the county board..

*My question is‘whether membere of the County
" Board of Supervisors nay be apnointed to serve
~on the zoning commission or whether such appoint-
‘ment v&olates Chdpter 102, Section 1? ‘

'.,“I note that your oolnion No..273, onil 11,
1562, considered only the membership of ¢he
County Zcning Board of Appeals, and not the
Couney 20n1ng Commlsulon "

~ From the ceﬂeral rules lald acwn in Peop
v}'Eéas, 145 111. App. 203, lt appears thut lncomeatlblllty
between offices arises where the Constitutibn, or a staztute,
specifically prohibits the occupant of-either one of the
off-ccs zrcm holelng tne othcb, or where because of tne duties

of CLLher of‘ice a conflict’ in interest mav ari e.'or w%"r

'.the duties ox elther oEfice are such thut the qolaer of one
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. cannot, in gvexy'inétancé. properly and faithfully pexrform
&3l the duties of the othe:.} |

. Sec;ion 2 of "An Act in relaticn to _couhty zoning®
(Xli. Rev. S5tat, 1969, ch. 34.' par. 3152) provideé thet
. members of the zoning commission are appointed by the chair-
man or president of a county boaré; shbject to confirmation
.by_ﬁhe county board. There is no constitutional provision
which makes said offices incompatible.

| I direct your attention to Section 1 of "An Act
to.prevent frauduleng'and corrupt praétices; ete.” " (Ill.
Rev. Stat. 1969, ch. 102, par. 1) which reads:

*§ 1. No supervisor or county commissioner,
during the term of office for which he is elected,
may be appointed to, accept or hold any office
other than chairman of the county board or member
of the regional planting. commission by appoint-
ment or election of the board of which he is a

. member, .Any such prohibited appointment or election
is void., This Section shall not preclude a member
of the county board from being selected or from
serving as a member of the County Personnel
Advisory Board as provided in Soction 12=——17.2 of-
. 'The Illinois Public Aid Code', approved April
11, 1967, as amended, or a3 a meriber of a County
Extension Board as provided in Saction 7 of the

© 'County Cooperative Extension Law', approved
August 2. 1963, as amsnded.,”* .

Under the above provision. a mnmber of the Board

of Bnpetvisora du:ing the term !bt'which he is elected cannot.‘
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ﬁe appoiﬁtgd to any‘qfficq othe:_than‘thqgg_bffices épgcifi-
cally excopted, by the couﬁt_y board of which he is & member.
The ex§reasibn:6£~one thing in a statute impliedly exciudea”
others (_gg;ggg_&ggg v. nte;n ; ggg; ;;N cO., 17 111. 24 -
609, 612) anﬁ where a atatute contains certain exceptions.

.other or different exceptions cannot be read into it. " People

z:e_!,_.m.!.iv. mgz:agmimm.. 345 111.
App. 415, 4l9. |

Since the County Board of 8upervisoxs can appoint '
one of its members only to the offices excepted in said
Bection 1. a member of the Board of Supervisors is prohibited
by atatute fronm being appointed as a member of “he ZOning Com~

mission.

Very trdly yours,

ATTORNEY GENERAL
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COMPATIBILITY OF OFFICES:
County Board Member and

School Board Member;

County Board Member and

Deputy Coroner; County

Board Member and Deputy Sheriff

Honorable Terry C. Kaid
State’s Attorney, Wabash County
Wabash County Courthouse

401 Market Street

Mt. Carmel, Illinois 62863

Dear Mr. Kaid:

I have your letter wherein you inquire whether one’
person may serve simultaneously in the offices of: 1) county
board member and school board member; 2)county board member and
deputy coroner; and 3) county board member and deputy sheriff.
Because of the nature of your inquiry, I do not believe that the
issuance of an official opinion of the Attorney General is
necessary. I will, however, comment informally upon the
questions you have raised. :

_ Your first inquiry concerns potential incompatibility
in the offices of county board member and school board member.
The common law doctrine of incompatibility of offices precludes
simultanéous tenure in two offices where the constitution or a
statute specifically prohibits the occupant of either office from
holding the other, or where the duties of the two offices
conflict so that the holder of one cannot, in every instance,
properly and faithfully. perform all of the duties of the other.
- (People ex rel. Fitzsimmons Vv. Swailes (1984), 101 Ill. 2nd 458,
465; Rogers v. Village of Tinley Park (1983), 116 Ill. App..3d
437, 440-41; People ex rel. Myers v. Haas (1908), 145 Ill. App.

500 South Second Street, Springfield. lllinois 62706 (217) 782-1090 « TTY:(217) 785.9771 o FAN:(217) 782-7046
100 West Randolph Street, Chicago. Illinois 60601 (312) 814-3000 ¢ TTY: (3121 814-3374 ¢ FAN:(312) 814-3306
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283, 286.) There are no constitutional or statutory provisions
-which expressly prohibit simultaneous -tenure in the offices of
county board member and school board member. Therefore, the
issue is whether a conflict in duties could arise if one person
were to occupy both offices simultaneously.

In opinion No. 93-011 (Ill. Att’'y Gen. Op. No. 93-011,
issued May 25, 1993), a copy of which I have enclosed for your
review, Attorney General Burris concluded that the office of
county board member is incompatible with that of school board
member. He noted therein that one potential area of conflict
relates to the several instances in which contracts or agreements

are authorized between a county and a school district. (See,
e.qg., 55 ILCS 5/3-6036, 5/5-1060 (West 1994); 55 ILCS 90/10 (West
1994); 105 ILCS 5/29-16 (West 1994).) Another potential conflict

in duties arises with respect to the allocation of revenue
sharing funds under section 3 of the State Revenue Sharing Act
(30 ILCS 115/3 (West 1994)). These potential conflicts were
deemed sufficient to render the offices of county board member
and school board member incompatible.

In reviewing the provisions of the Counties Code (S5
ILCS 5/1-1001 et seq. (West 1994)) and the School Code (105 ILCS
5/1-1 et seqg. (West 1994)), and the pertinent cases decided
thereunder, it appears that the reasoning of opinion No. 93-011
is still valid. Consequently, the offices of county board member
and school board member are incompatible under the common law
doctrine of incompatibility of offices. Co-

This issue cannot be concluded at this point, however.
Since incompatibility is a common law doctrine, it may be
modified or superseded legislatively. Shortly after opinion No.
93-011 was issued, the General Assembly enacted Public Act 88-
471, effective September 1, 1993, which added section 1.2 to the
Public Officer Prohibited Activities Act (50 ILCS 105/1.2 (West
1994)). Under section 1.2 of the Act, persons in a county having
fewer than 40,000 inhabitants are expressly permitted to hold the
offices of county board member and school board member
simultaneously. According to 1990 Federal census figures, the
population of Wabash County is 13,111 inhabitants. (Illinois
Blue Book 424 (1993-94).) Consequently, in this instance, it
appears that one person may hold the offices of county board
member and school board member in Wabash county simultaneously,
notwithstanding that those offices may be incompatible at common

law.

: You have also asked whether one person may serve
simultaneously as a county board member and a deputy coroner in
circumstances in which the deputy coroner does not receive a
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salary, but is reimbursed for mileage and other expenses. There
are no constitutional or statutory provisions which expressly .
prohibit simultaneous tenure in the offices of county board: '
member and deputy coroner. Therefore, the issue is whether a
conflict in duties could arise if one person were to occupy both
offices simultanecusly. :

In People ex rel. Teros v. Verbeck (1987), 155 Ill.
App. 34 81, the court was asked to determine whether one person

could hold the offices of county board member and deputy coroner
simultaneously. In reaching its conclusion that the offices of
county board member and deputy coroner are incompatible, the
court noted: : ‘

n * % *

* * *Common law incompatibility may be
established where defendant in one position
has authority to act upon the appointment,
salary and budget of his superior in a second

' position. (People ex rel. Fitzsimmons v.
Swailes (1984), 101 Ill. 2d 458, 463 N.E.2d
*431.) In the present case, it is undisputed

that the county board is charged with the
duty to fix the compensation of the county
coroner within statutory limitations (Ill.
Rev. Stat. 1985, ch. 53, par. 37a.l [55 ILCS
5/4-6002 (West 1994)]) and to provide for
reasonable and necessary operating expenses
for the coroner’s office (Ill. Rev. Stat.
1985, ch. 34, par. 432 [55 ILCS 5/5-1106
(West 1994)]). It is further undisputed that
the deputy coroner’s compensation is fixed by
the coroner, subject to budgetary limitations

. established by the county board. (Ill. Rev.
Stat. 1985, ch. 31, par. 1.2 [55 ILCS 5/3-
3003 (West 1994)).) Thus, under the

statutory scheme, defendant's two offices are
fiscally incompatible since defendant as a
member of the county board has authority to
act upon the salary and budget of the county
coroner who, in turn, determines defendant'’'s
salary as deputy coroner. The potential for
influencing his superior’s salary and budget
and, ultimately, his own salary, without
more, renders defendant’s offices
incompatible.
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(People ex rel. Teros v. Verbeck (1987), 155
Ill. App-. 3d at 83-4.) - .

Based upon the foregoing, it is clear that each fiscal
year a county board must consider and provide that amount of
funding which it considers to be reasonably necessary for the
coroner to procure equipment, materials and services, which
includes an appropriation for personal services. While you have
indicated in your letter that the deputy coroner who is the focus
of your inquiry does not currently receive any compensation for
his services, there is no requirement that this policy must
continue. Thus, a county board member who also serves as a
deputy coroner would be called upon to vote upon the budget from
which his compensation, if any, would be paid. This creates
competing duties of loyalty. Consequently, it does not appear
that a county board member may serve as a deputy coroner, even in
those circumstances in which the deputy coroner does not receiv
compensation for carrying out his duties. :

Lastly, you have inquired whether one person may serve
simultaneously as a county board member and a deputy sheriff in
those instances .in which the deputy sheriff does not receive a
salary for his services, but is reimbursed for mileage and other
expenses. There are no constitutional or statutory provision
which expressly prohibit simultaneous tenure in the offices of
county board member and deputy county sheriff. Therefore, the
issue again becomes whether a conflict in duties could arise if
one person were to occupy both offices simultaneously.

'ITn Rogers v. Village of Tinley Park (1983), 116 Ill.
App. 3d 437, the court was asked to determine whether the offices
of village trustee and municipal police officer were .
incompatible. 1In reaching its conclusion that one person could
not serve simultaneously in those two offices, the court reviewed
the elements of the doctrine of common law incompatibility:’

1" * ¥ K

‘Tt is to be found in the character of
the offices and their relationship to each
other, in the subordination of the one to the
other, and in the nature of the duties and
functions which attach to them.

Incompatibility of offices exist where
there is a conflict in the duties of the
offices, so that the performance of the
duties of the one interferes with the
performance of the duties of the other. They
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are generally considered incompatible where
such duties and functions are-inherently
inconsistent and repugnant,. so-that because
of the contrariety and antagonism which would
result from the attempt of one person to
discharge faithfully, impartially, and
efficiently the duties of both offices,
considerations of public policy render it
improper for an incumbent to retain both.

At common law, it is not an essential element
of incompatibility of offices that the clash of
duty should exist in all or in the greater part of
the official functions. If one office is superior
to the other in some of its principal or important
duties, so that the exercise of such duties may
conflict, to the public detriment, with the
exercise of other important duties in the
subordinate office, then the offices are
incompatible.’

* * k| "

(Rogers v. Village of Tinley Park (1983), 116
Ill. App. 34 at 441.) . :

A review of the provisions of the Counties Code (55
ILCS 5/1-1001 et seg. (West 1994)) indicates that the county
board is authorized to establish the number of deputy sheriffs to
be appointed. (55 ILCS 5/3-6008 (West 1994).) In this regard, a
county board member who also serves as a deputy sheriff would be
called upon to determine whether his position as a deputy sheriff
.was necessary for the proper functioning of county government.
This creates competing interests and divided loyalties which
could hamper a county board member in the full and faithful
performance 'of his duties.

In addition to determiﬁing the number of deputy
sheriffs the county will employ, the county board is also charged
with the duty to fix the compensation of the county sheriff,

within statutory limitations (55 ILCS 5/4-6003 (West 1994)), and
to provide for reasonable and necessary operating expenses for
the sheriff's office (55 ILCS 5/5-1106 (West 19%4)). As

discussed supra, a county board member who also serves as a
deputy sheriff would be required, when voting upon the budget of
the county sheriff, to act annually upon the budget from which
the sheriff’s personal service contracts are satisfied. Thus, a
‘county board member simultaneously serving as a deputy sheriff
could create the appearance as well as the actuality of competing
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interests and divided loyalties which could hamper a county board
member in the full and faithful performance of his duties. o
Consequently, it does not appear that one person may serve
simultaneously as a county board member and a deputy county
sheriff. ' I :

I would further note that you have inquired whether any
potential conflict in duties which may exist could be resolved by
the county board member in question refraining from participation
in matters brought before the county board which involve the
‘school district, the county coroner’s office or the county
sheriff’s office, respectively. Our courts have consistently
held that abstention will not avoid application of the doctrine
of incompatibility of offices. (People ex rel. Teros v. Verbeck
(1987), 155 Ill. App. 34 81, 84; Rogers v. Village of Tinley Park
(1983), 116 Ill. App. 3d 437.) Moreover, the court in Rogers v. -
Village of Tinley Park noted that "{t]he common law doctrine of
incompatibility * * * insure[s] that there be the appearance as
well as the actuality of impartiality and undivided loyalty."
(116 Ill. App. 3d at 442 quoting QO'Connor v. Calandrillo (1971),
285 A.2d 275, aff’'d, 296 A.2d 326 (1972), cert. denied, 299 A.2d
727 (1973), cert. denied, 93 S.Ct. 2775 (1973).) Therefore, it
does not appear that abstention from participation will resolve a
conflict of interest or a conflict in duties. :

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE

Senior Assistant Attorney General
Bureau Chief, Opinions

MJL:LP:dn
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COUNTIES: ‘

chpatibility - cOunty Board
Membér and Attorney for Fire
P:otection Pistrict

Bonordble John J. Bawman
state s Attorney
nty

7 South Reéder Street
Wheaton. Illinois 60187

Déar Mr. Bowmans: N\
I havé your ldtter whirain ycufkéatéi

Qﬁéoﬁﬁw“-?ﬁlf-i'“m;i'for‘a cduhty'viré”
Pﬁ6§;§n%;Hfi#”; 'O" whose mefibers are appoint—

offices arisas whéta the Constitution. or a statﬂte. specifi~
cally prdhibita the»ocenpant of either one of the offices
fram holding the other. or where. becausé of the dutles of |

6% S M
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either office a confiict'of interest may'arise, or'ﬁhere the
duties of either office are such that the holder of one cannot,
in every inetance, properly and faithfully perform all the
duties of the other.,
| There are no conetitutional or statutory provigsions
‘which ekpressly prohlbxt an individual £rom simultaneously
holding the . two positions referred to in your letter. Thete-»
fore, the question arises whether, because of the dutiea or
powers of either office, a conflict of ‘interest exists in
aimultaneously ﬁolding the two offices, o
In opinion No. 1426. 1ssued Sthaﬁber 1, 1965, the
question of compatibilxty between the offices of county board
mémber and fire district trustee was consideredaA In that
opiﬁion, it was held that there were no conflicting duties
between the respective officés and that conseduéhtly the
offices were compatible, However, since that opinion was
isaued, county boards and.ﬁire'prqtection districts have
acquired additional powers and duties.
While.your request raises the question of compati-
bility of the office ofhcounty.board member in relation to -
the position of attorney rather than trustee of the fire
. protection district, this opinion is not to be construed

as determining whether such attorney is an officer or an employee.
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'An attornéy has a Suty to protect his.clienﬁ5s interests.

~ (Holmes v. williamson, 33 Ill. App. 2& 458.) Consequently, an
attorney for the.ﬁire~prdtectioﬁ district wcuid be abligated.~
toAassist'ahd advige the trustees in the execution of their
statutory powers and duties. Thus, whether the attorney is
viewed as an officer or employee, any conflict in regard to
duties would exist in either case. [Peabody v, Sanitary District,
330 11l. 250. | |

-~There are several areas wheré. bécause of the hature
of powers given to both county boards and fire protection
districts, a perdcn who simultaneously holds the positions of
county board ﬁembér and attorney for the fire érotectian'district~
will have, in my opinion, a.conflict of interest and be unable
to properly and faithfully pérﬁorm the duties of both offices.

4 One area where a conflict cquld arise is in the
provision and operation of ambilance service. ‘Under section 22
of “AN AéT:;n relation ﬁo fire protection districta" (I1ll. Re§.~
-8tat4'1973. ch: 127 1/2, par. 38.5(&)(2)). the trustees of
a fire protection district have the power to contract with
othér gevefnmental units for the provision and operation of
ambﬁlanéé service. Under section 25.12-1 of “AN ACT to fgvise

the law in relation to counties" (Ill. Rev. Stat. 1973, ch. 34,
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par; 419.1}6)(2)), county boards have the same power to contract
with othier governmental units for the provision and operation
Ofwambulancé service; Thus, it is COnceivable'that a counﬁy

and a fite-brotectiOn district might wish to cbntgace as»io
ambulance service. In such an instance, a pefsoﬁ who simultanh,
eously is a county board membet and attorney for the five _
protection district would be in the untenable position of being
a party to both sides of a contract. 6ince both as board member
and attorney, such person: would be attempting to negotiate a
'contxact most advantageous to his side, it is my opinion that
such person would be unable to properly and faithfully perfoim
the duties of both offices. ' '

-‘Another area where a conflict could arise is in the
:egulation of ambulance service. . The trustees of a fire
protection distriet have the power to adopt rules and regulations
relating to ambulance service. (Ill. Rev. Stat. 1973, ch, 127 1/2,
par. 38.5.) County bééfds ﬁavé the same power. Ill. Rev, Stat,
11973, c¢h. 34, par. 419.1. |

A conflict could also arise in another area of regu-
lation. The trustees of a fire protection district have the
duty to prescribe necessary regulations for the prevention and
control of fire in the district. (111. Rev. Stat. 1973, dh. 127 1/2.i

par. 31.) County boards have the power to preéscribe reasonable
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rales ahd regulations goyg‘ming the co'nsiruetien. alteration,
and mainténanée.of buildings and other structures in a condition
réasonably safe from hazards of fire. (I11. Rev. Stat. 1973,
ch. 34, pars. 422 and 423.) It is CGnceivable'thét the regu-=
lations which the county board would adept might conflict with
the regulations of the fire protection district and that, in
either position, the attorney would assist in drafting the regu-
lations. = | |
The trustees of a fire protection district have broad
powers to further their main object which is the prevgntidn and
control of fire. (Ill. Rev, Stat. 1973, ch. 127 1/2, par: 21.)
COunty.boards.haVe'the specific duty to take all necessary . -
measures to prevent fo:est fires. (Ill. Rev. Stat. 1973, .
‘ch, 127 1/2 par. 303.) It is conceivable that, in the eie#uﬁion ,
‘ of these duties, a conflict might arise.

. The trustees of a fire protection district have the
power to. purchase pereenal property by dontraé¢t for the purposes
of the district. (111. Rev. Stat. 1973, ch. 127 1/2, par. 26.)
County boards have the power to acquire and maintain a radio
broadcasting atation for fire protection purposes. (Ill. Rev,
stat. 1973, ch. 34, par. 416.) In regard to the radio broad-
casting station, the county board has the power to furnish fire

protection officers and employees with radio receiving sets and
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équipment neceéssary for receiving meésagos from and sending
messages to the broadcasting station. While the method by

which such equipment would be furnished to fire pmﬁeétiqn
officers is not ¢lear; it is conceivable that some kind of
contractuil arrangement might be made. If this were to 6ccur. |
then a person who is simultanecusly a county board member &nd
at:tomey for a fire pzotection district would be 1n the untenable
position mentioned above in regaxd to ¢ontracts for ambulance
‘service. Thus, it is my opinion that such pei-.éon would be |
anable to properly and faithfully perform the duties of both
ofﬂees. :
. Finally, a person wvho is simultaneously a county board
member and a&;prﬁey for the fire protection di‘étriat{ is in a
questionable position in regard to the trustees of the fire
p":ceeeti_bp : aistrict, In the situa£ian described in your request,
such a person is in a position where he can appoint the trustees
who in turh can employ him as counsel for the fire protection
district. While it is not clear to what extent any cne member
of the county bat\ard could influence the appoinﬁp@ts. it mld
be preferable to avoid such a situation.

consequéntly. in answer to yodur queﬁt»ioii-. it i,.s':my
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opinion that the positions of county boird member and attorney
for the fire protedtion distriot are incompatible,

Very truly yours,

ATTORNEY GENERAL



OFFICE OF THE ATTORNEY GENERAL
" STATE OF ILLINOIS

Lisa Madigan

ATTORNEY GENERAL

 February 17, 2012

I-12-001

COMPATIBILITY OF OFFICES:
County Board Mémber and
Fire Protection District Trustee

The Honorable Randall J. Brinegar
State's Attorney, Vermilion County-
- Court House

7 North Vermilion Street

Danville, Illinois 61832

Dear Mr. Brinegar:

I have your letter inquiring whether one person may serve simultaneously in the
offices of county board member and fire protection district trustee. For the reasons stated below,
a county board member, during his or her term of office, may not be appointed to serve as a fire
protection district trustee. The appointment of an incumbent county board member to the office
of fire protection district trustee is void under section 1 of the Public Officer Prohibited
Activities Act (the Prohibited Activities Act) (50 ILCS 105/1 (West 2010)).

BACKGROUND

. Your letter states that the Vermilion County Board is the appointing authority for -
a three-member board of trustees of a fire protection district that lies entirely within Vermilion
County and that is organized under section 4 of the Fire Protection District Act (70 ILCS 705/4
(West 2010)), which provides, in pertinent part: ' '

(a) A board of trustees consisting of 3 members for the
government and control of the affairs and business of a fire
protection district incorporated under this Act shall be created in
the following manner: '

500 South Second Streer, Springfield, Illinois 62706 * (217) 782-1090- ¢ TTY: (877) 844-5461 » Fax: (217) 782-7046
100 West Randolph Streer, Chicago, lilinois 60601 * (312) 814-3000 ¢ TTY: (800) 964-3013 ¢ Fax: (312) 814-3806
1001-East Main, Carbondale, lllincis 62901 » (618) 529-6400 * TTY: (877) 675-9339 ¢ Fax: (618) 529-6416 Recmol
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(3) If the district is wholly contained within a single county
but does not lie wholly within a single township or a single
municipality, the trustees for the district.shall be appointed by the
presiding officer of the county board with the advice and consent
of the county board[.) (Emphasis added.)

You inquire whether a county board member may be appointed to serve as a fire protection
district trustee. :

ANALYSIS

The common law doctrine of incompatibility of offices precludes simultaneous
tenure in two public offices if the constitution or a statute specifically prohibits the occupant of
either office from holding the other, or if the duties of the two offices conflict so that the holder
of one cannot, in every instance, fully and faithfully discharge all of the duties of the other office.
People ex rel. Fitzsimmons v. Swailes, 101 111. 2d 458, 465 (1984); People ex rel. Smith v.
Brown, 356 11l. App. 3d 1096, 1098 (2005); People ex rel. Myers v. Haas, 145 1. App. 283, 286
(1908). There is no constitutional or statutory provision which expressly prohibits one person
from serving simultaneously as a county board member and a fire protection district trustee.
However, the provisions of section 1 of the Prohibited Activities Act, which address the ability
of county board members to hold other public offices, necessarily preclude a county board
member from simultaneously holding the office of fire protection district trustee in these
circumstances.

Section 1 of the Prohibited Activities Act provides, in pertinent part:

No member of a county board, during the term of office for
which he or she is elected, may be appointed to, accept, or hold
any office other than (i) chairman of the county board or member
of the regional planning commission by appointment or election of
the board of which he or she is a member, (ii) alderman of a city or
member of the board of trustees of a village or incorporated town if
the city, village, or incorporated town has fewer than 1,000
inhabitants and is located in a county having fewer than 50,000
inhabitants, or (iii) trustee of a forest preserve district created under
Section 18.5 of the Conservation District Act, unless he or she first
resigns from the office of county board member or unless the
holding of another office is authorized by law. Any such
prohibited appointment or election is void. (Emphasis added.)
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The Illinois Appellate Court construed section 1 in Peopie v. Wilson, 357 Ill. App.
3d 204 (2005) and concluded that the offices of county board member and school board member
were incompatible under the Prohibited Activities Act. The court held that, under the plain
language of section 1, and except to the extent specifically authorized by law, a county board
member is prohibited from simultaneously holding another public office. Wilson, 357 Ill. App.
3d at 206. The court further concluded that, except in the limited circumstances specifically
authorized by law, if a county board member is elected to another office, the election is void.
Wilson, 357 1ll. App. 3d at 206. Section 1 makes no distinction between election to an office and
appointment to an office.

CONCLUSION

Pursuant to section 1 of the Public Officer Prohibited Activities Act, as construed
by the court in Wilson, no county board member may be elected or appointed, during the term of
office for which he or she is elected, to any office other than those specified in section 1 or
elsewhere in law.! Neither section 1 nor any other statute expressly permits one person to serve
simultaneously as a county board member and a fire protection district trustee.? Therefore,

'For example, the Public Officer Simultaneous Tenure Act (50 ILCS 110/0.01 et seq. (West 2010))
specifically authorizes one person to hold the offices of county board member and township supervisor
simultaneously and, in certain counties, for a county board member to serve simultaneously as a township trustee,
township assessor, or township clerk. See 50 ILCS 110/2 (West 2010).

2y our letter notes that section 4 of the Fire Protection District Act states that "no township official
who is eligible to vote on the appointment shall be eligible for such appointment” but does not include similar
language applicable to county board members. The legislative histories of section 4 of the Fire Protection District
Act and section 1 of the Prohibited Activities Act, however, are instructive regarding this apparent disparity. Public
Act 78-1128, effective October 1, 1974, initially added language to section 4 of "AN ACT in relation to fire
protection districts" (Ill. Rev. Stat. 1973, ch. 127Y%, par. 24), the precursor to section 4 of the Fire Protection District
Act, which provided that "no township official is eligible for such appointment[.]" Public Act 85-1178, effective
August 13, 1988, amended the language to its current form. Public Act 89-588, effective January 1, 1997, included
identical language in provisions which made township officials responsible for appomtmg the trustees for certain
Cook County fire protection districts.

When Public Act 78-1128 was enacted, section 1 of "AN ACT to prevent fraudulent and corrupt
practices in the making or accepting of official appointments and contracts by public officers” (Ill. Rev. Stat. 1973,
ch. 102, par. 1), the precursor to section 1 of the Prohibited Activities Act, already provided that "[n}o member of a
county board, during the term of office for which he is elected, may be appointed to, accept or hold any office other
than chairman of the county board or member of the regional planning commission by appointment or election of the
board of which he is a member." Public Act 88-623, effective January 1, 1995, amended section 1 to prohibit county
board members from holding other public offices. However, section 2a of the Prohibited Activities Act (50 ILCS
105/2a (West 2010)), which provides that "[n]o township supervisor or trustee, during the term of office for which he
or:she is elected, may accept, be appointed to, or hold any office by the-appointment of the board of township
trustees unless he or she first resigns * * * or unless the appointment is specifically authorized by law" was not added
to the Prohibited Activities Act until after the General Assembly enacted Public Act 86-717, effective January 1,
1990.
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pursuant to section 1 of the Prohibited ‘Activities Act, a Vermilion County Board membér may
not be appointed to the office of fire protection district trustee during his or her term of office,
and any such appointment would be void under section 1 of the Prohibited Activities Act’.

This is not an official opinion of the Attorney General. If we may be of further
assistance, please advise. ‘

Very truly yours,

LYNN E. PATTON
Senior Assistant Attorney General ,
Chief, Public Access and Opinions Division

LEP:LAS:cj

Enclosure

3This conclusion is also consistent with other analogous opinions of the Attorney General's office.
_ In opinion No. NP-769, issued May 28, 1974, a copy of which is enclosed for your review, Attorney General Scott
was asked to determine whether one person could serve simultaneously in the positions of county board member and
attorney for a county fire protection district. Because of potential conflicts in exercising the powers granted to the
county board and fire protection districts, Attorney General Scott concluded that the positions of county board
member and attorney for a fire protection district were incompatible. Our review of the provisions of the Counties
Code (55 ILCS 5/1-1001 et seq. (West 2010)) and the Fire Protection District Act (70 ILCS 705/0.01 et seq. (West
2010)) indicates that there have been no significant changes in the powers exercised by counties and fire protection
districts, and that both still possess those powers cited in opinion No."NP-769 as creating potential conflicts in duties.
The county board's authority to appoint the fire protection district trustees who could employ the attorney as counsel
was among the potential conflict in duties identified in opinion No. NP-769. A potential conflict also arises from
language added to subsection 5-1006.5(i) of the Counties Code (55 ILCS 5/5-1006.5(i) (West 2010)), by Public Act
96-124, effective August 4, 2009, which authorizes a county that imposes a special county retailers' occupation tax
for public safety, public facilities, or transportation, to share the tax proceeds received for public safety purposes .
with any fire protection district. There is not a significant distinction between the duties of a fire protection district
trustee and a fire protection district attorney that would compel a contrary conclusion. Accordingly, the reasoning
previously relied upon in opinion No. NP-769 would apply equally to a fire protection district trustee.



WILLIAM Jd. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

500 SOUTH SECOND STREET
SPRINGFIELD

Maxrch 8, 1972

FILE NO. NP~407

COUNTIES : ,
Compatibility

Honorable Thomas P. Carmody ' : o
State's Attorney

Macoupin County
Carlinville, Illinois 62626

Dear Mr. Carmody:

Lot f 0

véen asked of the undersigned:

ship Highway Commissioner run for
the office of County Board Mémber;

Nominations for County Board Members will be made by
caucus in this County to be held on February 1, 1972.

I need to know the answer to the above question prior
to February 1, 1972, in order that I may advise the
inquiring parties as to the Attorney General's opinion.
Your early response to the above question would there-~
- fore be greatly appreciated.

Thaﬁking you and awaiting your reply, I am”
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From the geheral rules laid down ih People v, Haas,

145 1I1l. App. 283, it appears that incompatibility between
offices arises where the constitution or a statute spécifioaliy
prohibits the occupant of either one of the offices from holding
the other, or where, because of the duties of either office a
conflict in interest may arise, or where the duties of either
office are such thaﬁ the holdér of one cannot, in every»inétance,AA
properly and faithfully perform all the duties of the other.

The general duties of a township highway commissioner
are set forth in Sections 6-201.1 to 6-201 17 of "An Act to
revise and codify the laws relating to public highways ****"
Your attention is called to the provisions of Section 6—201 10
which states:

"Have authority to make agzeements with the highway

' commissioner of any other road district or with the
corporate authorities of any municipality located in
the same county or in an adjoining county or with the

‘county board of the county in which such road district

is located or of any adjoining county, for the lease

or exchange of idle machinery, equipment or tools be-
longing to the district, upon such terms and condx—
~tions as may be mutually agreed upon."

It is apparent that a conflict in interest could easily

arise because the township highway commissioner may desire to
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contract with the county board, He would, in a sense, be
making a contract with himself if he were also a member of
the county board. |

' Your attention is also called to Section 5-101.4 of
“An Act to revise énd codify thé laws relgting to public
highways #*®**%“, I11. Rev. ‘gtat., 1971, Ch. 121, par. 5-101. 4‘
which states one of the powers of the county board to be-

o appropriate funds to aid in the construction

of township and district highways in any pgrt of

ﬁhe county."
If a township highway commissioner were also a member of the
county board he migﬁ; tend t§ favor his towﬁship highways in
the apprppriatién of funds, | |

Also, it should be noted that Section 5—502-o£‘the
aforésaid Act permits the'coﬁnty-board to enter into certain
joint construction and repair contracts with other highway'
authorities, |

An examination of various provisions of "An Act to
revise aﬁd codify the laws relating to public highways Rkhhl
indicates that in certain instances that the actions of'thé
highway commisgsioner are under the supervision of the équnty

superintendent of highways who in turn is subordinate to the
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county board. An example of this is found in Section 6-401
of the aforesaid Act which states: |
"*ﬁ**
If the county superintendent of highways deter-
mines as a result of such hearing that the road
- described in the petition is in need of repair,
or is not properly maintained by the highway
- commissioner of the district, he shall order the
highway commissioner of the district to make such

repairs as appear to him to be proper or necessary,
or to properly maintain such road or section of

road. '

222 Al

In conclusion, I am of the opinion that the.office.of
township highway commissioner is incompatible with that of
member of the countyibdafd because a conflict of interest may
arise ffsm the duties of the#é offices.

Very truly yours,

ATTORNEY GENERAL
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ATTORNEY GENERAL
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June 23, 1972
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Compatibility ’
Honorable Richard S. 81mpson . ‘<“\\\:>

State's Attorney

~ Court House
Lawrenceville. Illineis 6243y

Deay Mr. Simpson:.

1 have your recept

“The qQuestig Baen proposed to me to
requeat of } nethet an enforcement
officer of | rce Commissien,

vhether th a pa onage or coded job, may

=’idaa:. nd-1%/succesaful, assume the
& i ber-of our County Board, and
boﬁh tha aeato enployment and the County
wiich, as you know, was formerly a
sard of Supervisors in counties

as-his young man is concetned. this has
hecome a political issue in our local County
election, and would appreciate your opinion as
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soon as possible in regard to the above question A
as to Whethor the holder of the present 36b may
properly be a candidate for the County Board."
' Prom the general rules laid down in People V.“ggeg,
145 111;,App.‘283, it appears that ineémﬁatibiiiﬁy bstwesn |
offices arises where the Constitution or a statute apﬂciticilly
prohibits the occupant of éithet cné of the §££1ces f:am'hold~
Ang the-other.Aof where, because of the duties of elthér.
oftice. a conflict of 1nteze$£ may}ax&se@‘e: where the duties
of either office are such that-thé holder of one cannot, in
 every 1ns£ance, p:épa:ly ané fa;thfﬁlly pe:fbxm all the
duties of the other, |
,Thexe-arc no etpress cdnstiﬁﬁtioaal or statutory
restraints in eimultancously holding the county and state
ottieaa-menﬁioned inayou:,laﬁéer. Nor woula'there be &ny -
cpnfliét'ot tnéer@;t.

. Binte your laetter does nnﬁ apeciftcally state ﬁhai
the duties of an enforcement officer of the iln.nou Comnexce
Commission axe, I aanuwé that the duties of éuch an enfqreev :
ment officer do mot involve the investigation of matters
in which the'qauntj'ia involved.

There is the guestion of Whetﬁex‘an individual has

auffieiane time to pzopexly'éixry out ail ﬁhé duties of
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each ozﬁce. Thie is a .sucftm‘.nl question whmh I eaztmt
determine. - o

'meretore, m my opinlon. an 1n&£vidu1 can be :
an enﬁoxcmne o.f.ﬂ.eer for t'.he I1llinois Commerce Commission .
and smultaneewly fierve as a memhe: of a county boaxd,

Vexy truly yours, -

ATTORNEBY GERNRERAL



WiLLIAM dJd. SCOoTT .
- ATTORNEY GENERAL ;
STATE OF ILLINOIS
500 SOUTH SECOND STREET
SPRINGFIELD

January 12, 1973

PILE KO, NP~349

" . COUNTY OPFICERS: - ™\
Compatibility of county board
menwar end member of junior
college board of trustees

Honorabie Martin Budman
State's Attorney of Wil
Jourthouse ,
- Joliet, Illincis 60481
Dear Mr. Rudmsn:
{ouis R. Bertani, inquired
about the-éonc?[' 1l ;'.vf the offices of couniy koard membet'
for coilega board of trustees..

deneral rules laid down in Peopla v.

Baas., 145 I, App. 283, it appears that 1nc6mpatibility.botWeeh

oﬂficaa'egiqeﬂ vhere the constitution, or a statute, specifically



Prohibtu the m\lput ot ‘étthexf one of tho '=o££iéé’a-'=£i"c'u¥ :
mmgmemg

T o: -mre. haeauao o! tho dneua 0! oither
office, a eoqguct in tntmst my axiu. or mu tbo duties
'oz ei.thcr o!!i.c- aza meh tlue ehe hol.dor ot aao cmmt. 1n .

evo:y mtme. pmorly nna tnlthtuny poz!om nu the dntuq

x ﬂ.nd m pzovl.aion c! tho xutnoiu con-tn:m'.ion or

o! auy -tatuu vhieh ml.d mhihtt a emty bonrd mbot !:cn :

, 'tt\llteas. amg I tiud nﬂthlng in t.he Mlea o£ ehub otﬂco-
:zqn ﬂhich & mtuct o! Launutz could uhe or whteh mld

pmem: uxc pet orm: ;-:'";; oe the: dnthn oz uch oﬁ{.\eo.

x am. thazolnn. o! m optnioa ehat tho o“tce- oz eo\mt:y boud

nmex and mnbar os a sunmz eonm di-uict. boaxd of enheeu
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WILLIAM J. SCOTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET |

- SPRINGFIELD
82706

August 13, 1974

No. NP-800

OFPIGBRB-

Somp jtibility = County
Board Member and Jury
Cmnniuioner

Honorable Kelly D. Lcng
State's Attorriey, Montgom
Courthoise
Hillgboro, Illinois 62049

otfier law.af the State of Illinois from
;1so,ho“a15; the position of a Jury
Qomnissioneg by appoinunent of the Cizcuit

a_the general rule laid down in People v. Haas,
145 111, App. 283, it appears that incompatibility betwéen
offices arises where the Constitution, or a statute, specifi-

cally prohibits the occupant of either ons of the offices

008 N
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.from holding the other, or where, because of the dutiea of
either office a conflict of interest may arise, or where the
duties of eithér office are such that the holder of one camnot,
in every instance, properly and faithfully perform all the
duties of the other. | |

. .There is no constitutional or statutory ptovision
which specifically prohibits a county board member from hélding
- the office O£ jqu‘edﬁmissioners In.regazd to statutory
provisions, sgeﬁiéﬁ 1 of "AN ACT to prevent fraudulent and
corrupt practices in the making or accepting of official
appointments and contracts by public officers” (Ill. Rev. Stat.
1973, ch. 102, par. 1) providee in pertinent part:

“§ 1. No member of a county board, during

the term of office for which he is elected, may be
appointed to, accept or hold any office other
than chairman of the county board or member of
the regional planning commission by appointment
or election .of the board of which he is a member.
Any such prohibited appointment or election is
void." : .

Section 1 of "AN ACT in relation to jury commissioners and
authorizing judges to appoint siuch commissioners and to make
rules conée:ning their powers and duties” (Ill. Rev, Btat.
1973, ch. 78, par. 24) provides in pertinent Pattt‘

"§ 1. 1In evéry county of this state now
containing, or which may héreafter contain
more than 40,000 inhabitants, and in any other
cotinty in which the county board by resolution
determines that juty commissioners shall be
appointed, the circuit judges in the circuit
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of which the county is a part, or a majority

of them, shall choose 3 competent and discreet

‘electors, who shall not be so chosen on account

of party affiliations, who shall be known as

jury commissioners. * * * The majority of the

éircuit judges herein referred to may remove

either of such commissioners, assigning reasons

therefor, and fill all vacancies occurring

in the office of any such commissioners by death,

resignation or removal.® '
Consequeéntly, from the above cited language, it is clear that
section 1 of “AN ACT to prevent fraudulent ﬁnd corrupt practices:
in the making or accépting of official appointments and con-
tracts by public officers", supra, would not be applicable
since the circult judges, not the county board, appoint the
jury commissioners.

It is my 6p1niéu. however, ﬁhat the officee of
countyhﬁoard member and jury commissioner are incompatible
due to a conflict of interest. Section 6 of “AN ACT in relation
to jury commissioners hnd authOrizing judges'to appoint such
commigsioners and to make rules concerning their powers and
duties", supra, provides in pertinent parts:

"s 6. The said jury commisaionere, clerk

and assistants; shall be paid for their services

. by the county treasuréer of the several counties,

such écmpensation as shall be fixed by the -

.county board, upon warrants drawn by the clerk

of the county board. LA A
8ince a county board member would be part of the body empowered

to fix his compensatidh as jury commissioner, a direct conflict
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of interest woﬁld'exist;

gince it has been determined that incompatibility
would exist due to a conflict of interéat, it 1a noﬁvneéésaazy
to exﬁresa aﬂy opinion as to éhe applic&biiity:pf'séction 3

of "AN ACT to prevent fraudulent and corrupt practices in the

making ér accepting of otticial_appointmenta and contracts by

public officers®. (Ill. Rev. Stat. 1973, ch. 102, par. 3.)
Thus, once again. it is my opinion that the offices of county
board member and jury commissioner are incompatible. .

Very truly yours,

ATTORNEY GENERAL



Wi.LIAM Jd. S5coTT
" © ATTORNEY GENERAL
STATE OF ILLINOIS -
. 500 SOUTH SECOND STREET .
SPRINGFIELD N
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FILE NO. NP-465 ‘ : /\ .

COUNTIES: | — \ :
Compatibility of Cmmty Board Member TN \' :

. and Membaer of Merit chmlssion

erablo Bnbert J. Bier
State'’s Attornsy
Adams County
County Building
P.O. Box 66 _
Quincy, Illinois 62301

Dear Mr., Blerxs

£fice for which he is elected, may
beo appointed to, accept or hold any
office other than chairman of the
county doard or menbor of the regienal
planning commission by appointment or
clection of the board of which he is

a member. '
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Chapter 34, Illinois Revised Statntes. 1971.

_action 859.1 provides thatgs

'#eaguch ordinance shall provide for the
appointment of a merit commission consisting
of three or five nembers appointed by the

- county sheriff and approved by the county
board, e’

R My question ia vhether a member of the county

board may be appointed by the sheriff to serve

. a8 a member of the Merit Commission or whether
. .~sach appoint.ment violates Chapter 102, Section 1.

o 2 note your op!.mon No 343 applied to the County

Zoping Conmission and G14 not apply to the Merit
Comnigsion. X aleo note that the Merit Commission .

. 4is appointed by the sheriff and approved by the

‘eounty board whereas the Zoming Commission is

e appointed by the chairman of the county board.“

_SQcti.on 1 of “An Act to prevent fraudulent and corrupt

' pmtmu 1n the making ox accepting of offichl appoinments and

cqntrw by public of€ficers," (Ill. Rev. Stats,., 1971, ch. 102,

m 1) pravi.doa as follows:

*No uwénbe: of a'.county board, during the term of
office for which he is elected, may be appointed

to, accept or hold any office other than. chairman

of the county board or mamber of the regional.

. planning commission by appointment or election of
‘the board of wvhich he is a member. Any such pro-

hidited appointment oxr clection iz void. This

-Section shall not precluds a member of the county

board frem being sflected or from serving as a
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mmber of the Courity Personnel Adviscory Board

as provided in Sectien 12-17.2 of 'The Illinois
Public Ald Code', approved April 11. 1967, as
amended, or as a member of a County Extension

Beard as provided in Section 7 of the 'County -
Cooperative Extension Iaw' ' approved auguat 2, 1963,

.a8 amended ».

Section $8.1 of "an’ Act t.o ravise the law m relation

to cmtxes.” (I1l. Rev, Stats.. 1971. ch. 34. par. 859 1)

mvuoa s

*“The county board in any county having a popu- -
lation of less than 1,000,000 may, by oxdinance,
provide for all deputiea other than special '
deputiaes, cmployed on a full time basis in the -

‘0ffice of Sheriff to be appointed, pramoted,

disciplined and discharged pursuant to recog-
nized merit principles of public employment and
for such employces to be compensated according to

a standazd pay plan approved by tha boaxd."*

'ma County Board may establish per alenm compansa-

" tion for members of theo Merit Commission and may
‘allow reimbursement for reasonable and necessary

- GXPeNses  whes

Y(m have asked ny opinion az to vhether a membexr of

the eoum:y boaxd may ba appointed by the nhexiff to serve as a

unbc: o! the merit aomaiasi.on,

From the general xrule laid dewn in People v. Haas,

148 Ill. App. 283, it appears that incompatibility between
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offices arisas where the oonstitﬁtibn or a statute specifically
proliibits the occupants of either ons of the offices from hold-
- ing the other or where because of the duties of either office a
cca!uct tn interest may arise or where the duties of either

office are such that the holder of one cannot in every instance

properly and hithtuny perform all the duties of the other.

‘The statute, as you have pointed ont. pmi.dea that
the menbexrs of the merit cmi.uion are appointed by the sheritf
and approved by the county boud. In seeking to give effect to
the intention of the oqmral Aalembl.y. the courts are not
controlled by the literal meaning of the language used, but
they must consider the spirit of the enactment and, it pogs!.ble.
construe the statute in accordance therewith, (People ex rel
Jackson f.Morris v. Smuczynski, 345 xil. App. 63) Hoype v.
Danisch, 264 Ill. 467). A situation or thing which is within
the spirit, cbject and meaning of a statute, although it is not

within the letter thereof, is regarded as within the statute,
| ance Co. v _m 10 111. 24 489).

Approval. by the county board is required by the statute in order

to complete the appoim:m,nt of a member of the mrtt.caﬂsnion.
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$t would appear to be within the epirit and cbject of the
atatute to hold that o mender of the county mrd ig preciuded
from boing appointad to the merit comuizsion.. "'x’he' approx}al of

the eounty board is eéseaitial to validate the. appointment.

mzthemore. Section 1 of "An Act to promt fraudu-
hat lnd cor:uph ptacticee........f‘ (x11. aev. Stat.s.. 1971, |
e&. ‘102. p'ar. 1) permita a e&nty board member to soﬁe as
chairman of the county Soax'd, member of the reéiouai planﬁtng
ee-hsion. member of the county personnel adviso:y board and
m of a county extension board s!.nce the statute refers |
te four capacities in which eonnty board mmbera may sexrve,
uuy are impliedly forbiddem to serve in other capacities under'
the iule-“exp‘rossi.o unius exclusio alterius®. The emm:attan
of m ot more cemtn thinge i.n a statutc emludea au othe:

things not mentioned in the atatuto.

It abmld ‘also he ncted t:hat: the couat.y hoazd seto
m salary and expenses of the mmbexa of ehe merit cemiaelon.
Amo!.m,mntym:dm is also ambotof,the merit

~ commission,would, therefors, be fixing his own compensation and
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expenses., ) person would ke ﬁu:re than huran if he. coui_d éive
his failr '.énd impartial comsideration to the 3uties of both
offices as he could where he had no pé:seml interest, .

In view of the foregoing, it is my opinion that the
offices of manber of the county board and member of tha merit
commission for deputy cheriffs are tmcupatibh

Very truly yours,

ATTORNEY GENERAL



