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GOVERNMENTAL ETHICS AND
jCONFLICT OF INTEREST:

. Simultaneous Tenure in Municipal
- and School District Positions

Honorable Robert M. Raica

Chairman = - : '
Senate Local Government and

" Elections Committee '

. 129 Capitol Building- :

Springfield, Illinois 62706

Dear Senator Raica:

I have your letter wherein you inquire whether one
person may serve simultaneously in the following positions: (1)
city manager and school board member; (2) high school principal
and city alderman; and (3) city fire chief and school board
~ member. Because of the nature of your inquiry, I do not believe
‘that the issuance of an official opinion is necessary. I will,
however, comment informally upon the questions you have raised.

. In.considering the propriety of simultaneous tenure in
two or more positions, the first issue to be addressed is whether
the positions in question are subject to the common law doctrine
of incompatibility of offices. The doctrine of incompatibility,
being traditionally limited to offices, is not applicable to
positions which constitute mere employments. (1975 Ill. Att'y
Gen. Op. 278, 280.) 1In response to your first inquiry, there-
fore, although it is clear that the position of 'school board
member constitutes a public office, the position of city manager
must be examined to determine its status. '
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In opinion No. S-515, issued October 17, 1972 (1972
Ill. Att'y Gen. Op. 241), Attorney General Scott .discussed the
attributes of a public office: :

- * * *

.. To summarize, there are two indispens-
able requirements of a public office. One,
"‘to.be a public office, a position must pos-’
sess a delegation of a portion of the sover-
eign power of the government. Secondly, the
position must be created by the constitution

' or by 'law and must be of an enduring nature
and not subject to abolition by whim of supe-
rior officials. Other indicia that a posi-
tion is a public office are whether -the indi-
viduals must give bond or take an oath.

Tk kK n

(1972 Ill. Att’'y Gen. Op. 241, 244.)

The duties of an office are prescribed not by contract,
" but by law. (Waxrgo v. Industrial Commission (1974), 58 Ill. 24
. 234, 236-37.) In determining whether a position constitutes an
office, courts have also considered whether the 'statute or
ordinance creating the position refers to the position as an
"office"; whether salary is fixed by or according to law, rather
than by contract; and whether a term of office is fixed. People
ex rel. Adamowski v. Wilson (1960), 20 Ill. 24 568, 583.

Section 5-3-7 of the Illinois Municipal Code. (65 ILCS
§/5-3-7 (West 1992)) provides that in municipalities which have
adopted the managerial form of municipal government:

4 ~ "The council or board of trustees * * *
shall appoint a municipal manager, who shall

-. be the administrative head of the municipal
government and who shall be responsible for
the efficient administration of all depart-
ments. * * * The ‘manager shall be appointed
for an indefinite term, and the conditions of
the manager’s employment may be set forth in
~an agreement. * * * The manager may at any
time be removed from office by a majority
vote of the members of the council or the
board. :
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Under section 5-3-7, the position of city manager is continuous
and enduring in nature, and cannot be eliminated by the fiat of a
superior official. Although the person holding the position can
be removed at any time, the position itself continues. I note
parenthetically that the phrase "manager’s employment", as used
in section 5-3-7, appears to denote "managerial tenure", rather
than to signify that the manager holds a position of employment.

‘As prev1ously noted, the authority ‘to exercise a
portion of the sovereign power of government is also a character-
istic of a public office. Cases from other jurisdictions have
stated that the exercise of duties or powers independently of a
governing board or other officer is of the essence to the concept
- of sovereignty. (Edwards v. Brunner (Ala. 1989), 547 So.2d 1172,
1175-6; Main v. Claremont Unified School District (Cal. App.
1958), 326 P.2d 573, 583.) An officer has supervisory and
discretionary authority which an employee does not. Daniels v.
Clty of Venice (1987), 162 Ill. App. 34 788, 790.

: ~ Pursuant to sectlon 5-3-7 of the Municipal Code, the
city manager’s powers include: (1) the enforcement of laws and
- ordinances within the municipality; (2) the appointment and
"removal of all directors of departments; (3) the control of all
,municipal departments and divisions; and (4) attendance at
council ‘meetings and the making of recommendations of measures
for adoption by the city council. . Although some of these powers
are ministerial in nature, the city manager clearly exercises
independent and discretionary authority with respect to the
operations of all municipal departments and divisions. -

Based upon this analysis, the position of city manager
appears to constitute a public office. Other supporting criteria
include the required filing of a bond and the taking of an oath

by the city manager (65 ILCS 5/5-3-8, 5-3-9 (West 1992)), and the
fixing of the city manager’s salary by ordinance rather than by
contract. (65 ILCS 5/5-4-2 (West 1992).) The common law doc-

trine of- lncompatlblllty of offices is, therefore, applicable to
simultaneous tenure in the positions of city manager and school
board member.

The doctrine of incompatibility of offices precludes
‘simultaneous tenure in two offices where the constitution or a
statute specifically prohibits the occupant of either office from
holding the other, or where the duties of the two offices con-
flict so that the holder of one cannot, in every instance,
properly and faithfully perform all of the duties of the other.

(People v. Village of Tinley Park (1983), 116 Ill. App. 3d 437,
440-41; People ex rel. Myers v. Haas (1908), 145 Ill. App. 283,




Honorable Robert M. Raica - 4.

286.) There is no constitutional or statutory provision which
prohibits one person from serving simultaneously as both a city
manager and as a member of a board of education. The issue,
therefore, is whether the duties of either office are such . that
the holder of one cannot fully and faithfully discharge all of
the duties of the other.

As a member of a board of education, a school board

member exercises the corporate powers of the school district (105
ILCS 5/10-20.1 through 10-23.12 (West 1992)). These powers
include: supervising the education of children within the
.district; the raising of revenue by tax levy; the hiring of
teachers; and the maintaining of schools. There are situations
"in which a school district and a municipality are statutorily
- authorized to contract with one another, including: * (1) the
- transfer, lease or sale of real property (65 ILCS 5/11-45-15, 11-

74.2-12; 50 ILCS 605/0.01 et seqg.; 105 ILCS 5/10-22.11, 16-9
- (West 1992)); (2) traffic regulation in school parking areas (105
ILCS 5/10-22.42 - (West 1992)); (3) municipal fire protection of
school buildings (65 ILCS 5/11-6-2; 105 ILCS 5/16-10 (West
1992));-and (4) furnishing a school water supply (105 ILCS 5/10-
20.17 (West 1992)). Moreover,.under the Intergovernmental .
" Cooperation. section of the 1970 Illinois Constitution (Ill.
. Const. 1970, art. VII, sec. 10) and the Intergovernmental Cooper-
ation Act (5 ILCS 220/1 et seqg. (West 1992)), municipalities and
school districts-are authorized generally to enter into contracts
to obtain or to share services, and to exercise, combine or
transfer powers .and functions.

Although a city manager would not vote or otherwise be
a party to any contract between the city and the school district,
he or she is.still in a position to influence that contract. 1In
opinion No. S-1120, issued July 1, 1976 (1976 Ill. Att’'y Gen. Op.
232), Attorney General Scott concluded that the offices of county
superintendent of highways and alderman were incompatible because
the county superintendent of. highways could be called upon by the
county beard for advice in situations where the interests of the
county and those of the municipality might be opposed to each
other. . ' '

. Because a city manager is expressly authorized to make
recommendations to the city council concerning municipal matters,
a person who served as both a school board member and a city
manager would be required, when these two bodies enter into
contracts with each other, to represent the interests of the
school district and, at the same time, to advise the city council
as to the best interests of the municipality. In such circum-
stances, the interests of the school district and the city may



Honorable Robert M. Raica - 5.

conflict, and the dual officeholder could be subject to divided
loyalties.

In addition to the contractual conflicts, a city
council, pursuant to section 3 of the State Revenue Sharing. Act
(30 ILCS 115/3 (West 1992)), may allocate all or part of its
revenue sharing funds to a school district which lies at least
partly within the municipality. A conflict could also arise,
therefore, between the dual officeholder’s authority as a city
manager to advise the city council regarding how revenue sharing
funds should be spent to serve the needs of the municipality, and
his or her duty as a school board member to provide for the
revenue necessary to maintain the district’s schools. While the
" city council is not required to seek or follow the recommenda-
~ tions of the city manager in any of these circumstances, the
-~ advice of the city manager is, in practice, heavily relied upon

by the council. o

Accordingly, because of the potentlal conflicts in the
duties and responsibilities of these offices, it appears that the
offices of city manager and school board member are incompatible,
and one person, therefore, cannot serve simultaneously in both
- offices. B ' : '

: In. response to your second lnqulry, I note initially
that although the position of alderman is clearly a public
office, it appears that the position of high school principal is
not. As previously stated, the primary indicium of public.
office, as distinguished from public employment, is that the
holder of an office has been authorized to exercise some portion
of the sovereign power. Under section 10-21.4a of the School
Code (105 ILCS 5/10-21.4a (West 1992)), principals supervise the
operation of school attendance centers, but they are subject to
the direction of the school superintendent and the school board
in exercising their administrative responsibilities. Because
such duties do not constitute' an independent exercise of solemn
functions of government, the position of high school principal-is
one of employment, and the doctrine of incompatibility of offices
would not be applicable to preclude a person from simultaneously
serving as a high school principal and a city alderman. It must
also be determined, however, whether the holding of these two
positions would violate other provisions proscribing conflicts- of
interest.

Section 3.1-55-10 of the Illinois Municipal Code (65
ILCS 5/3.1-55-10 (West 1992 Supp.)) prohibits, with certain.
limited exceptions, municipal officers from possessing any direct
or indirect personal pecuniary interest in a contract entered
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into by the governmental body of which he or she is a member.

As previously noted, there are circumstances in which a munici-
pality and a school district may enter into contracts for various
purposes. These instances, however, would not appear to give
rise to a per ge violation of section 3.1-55-10, since an officer
of a governmental entity does not generally have a personal
pecuniary interest in the contracts of the entity which he
serves. When one public body contracts with another, the con-
tracts between such entities.do not necessarily benefit the
officers or: employees of either financially, as the compensation
of such employees is not' likely to- depend upon such contracts.
(See 1992 Ill. Att’'y Gen. Op. No. 92-026, issued October 27,
1992; 1976 Ill. Att'y Gen. Op. 56.) In the absence of a personal
" pecuniary interest in the contract, therefore, it appears that no
”v1olatlon of the section 3.1-55-10 would occur.

. : Although there is no statute or per se rule which would
prohlblt a high school principal from 51multaneously serving as a
‘city alderman, situations could nevertheless arise in which the
person would have an actual personal interest as an employee of
the school district in a matter coming before the city council.
Such potential conflicts, generally referred to as common law
" conflicts of interest, can occur whenever official action could

- . result in a personal advantage or disadvantage to the interested

official. It is well .established that where a member of a
governmental'body has a personal interest in a matter before the
body, he or she is disqualified from voting or otherwise acting
thereon. (In_re Betts (1985), 109 Il1l. 2d 154, 168; 1977 Ill.
Att’'y Gen. Op. 51; see generally Annotation 10 ALR 3d 694.) 1In
these circumstances, therefore; it appears that the city alderman
should abstain from voting or otherwise acting upon matters from
which he or she may benefit in some manner as an employee of the
school district.

In response to your final inquiry, concerning the
positions of city fire chief. and school board member, it appears
that a municipal fire chief may be either an officer or an
employee. The office of fireman was unknown at common law and
does not exist unless created by statute or by municipal ordi-
nance adopted under statutory authority. (See generally Rinchich
v. Village of Bridgeview (1992), 235 Ill. App. 34 614; People ex
rel. Kwiat v. Board of Fire and Police Commissioners of the
Village of Schiller Park (1973), 14 Ill. App. 3d 45.) While
there is no statute which expressly creates the office of city
fire chief, section 3-7-1 of the Illinois Municipal Code (65 ILCS
5/3-7-1 (West 1992)) provides that a city may create any office
which the city c¢ouncil considers necessary or expedient. Accord-
ingly, a city may, by ordinance, designate the position of
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municipal fire chief to be a city office. 1In addition, section
10-2.1-4 of the Illinois Municipal Code (65 ILCS 5/10-2.1-4 (West
1992)) provides that, in cities which have adopted the statutory
provisions governing a board of fire and police commissioners,
full time members of a municipal fire department are deemed to be
city officers: :

" . ook kK

. Any full time member of a regular fire
or. police department of any municipality
which comes under the provisions of this
Division or adopts this Division 2.1 or which
has adopted any of the prior Acts pertaining
to fire and police commissioners, is a city
officer.

Sk % % ’ 1]

The common law rule of incompatibility of offices would therefore
be applicable if the office of municipal fire chief has been
created by ordinance or -if -the. city has adopted the aforemen-

" tioned provisions pertaining to a board of fire and police.
commissioners and the position of fire chief is held by a full
time member of the fire department.

' There is no constitutional or statutory provision which
prohibits one person from simultaneously holding the offices of
municipal fire chief and school board member. Furthermore, there
does not appear to be a significant relationship between the
duties of a municipal fire chief and the duties of a school board
member which would conflict and render the offices incompatible.
Although the school district may, for example, enter into con-
tractual arrangements for fire protection services with the
municipality, it is the city council, rather than the municipal
fire chief, which would act to approve or disapprove such a
contract.. Moreover, such contractual agreements with respect to
these two offices would not appear to result in a potential
conflict of duties as was found with the offices of city manager
and school board member. Unlike the city manager, a municipal
fire chief is under no general statutory duty to make recommenda-
tions or render advice to the city council concerning matters
before the council. For that reason, a person who holds the
offices of city fire chief and school board member would be
responsible for acting with respect to a fire protection services
contract only in his or her capacity as a school board member.
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Accordlngly, it appears that in municipalities in which
the position of fire chief qualifies as an office, the offices of
municipal fire chief and school board member are riot incompati-
ble, and, therefore, one person may simultaneously hold both
offices.

Slmllarly, in those’ mun1c1pallt1es in which the posi-
tlon of fire chief is merely one of employment, there does not
appear to be any per se violation of the conflict of interest
statutes which would prevent one.person from serving as a munici-
pal fire chief and a school board member. Under section 10-9 of
the School Code (105 ILCS 5/10-9 (West 1992)), which prohibits a
school board member from having a direct or 1nd1rect interest in
. any contract of the district which he or she serves, a public

official typically does not have the sort of financial interest
. in.the contracts of his governmental employer which a private
firm’s employee may have. For that reason, any contract between
the mun1c1pallty and the- school district, such as one for fire
'protectlon services, would not appear to violate the pertinent
- conflict of interest provisions. Should any common law conflicts
-of interest arise, the officer in question would be required, as
previously discussed, to abstain from acting in matters from
~ which he or 'she may personally benefit in some manner.

o This is not an official opinion of the Attorney Gener-
-al. " If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Division
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