OFFICE ‘OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

February 28, 1996
Jim Ryan

ATTORNEY GENERAL

I - 96-018

COMPATIBILITY OF OFFICES:
City Commissioner and County Commissioner,
County Clerk or Circuit Clerk

Honorable David N. Stanton
State’s Attorney, Perry County
One Public Square '
Pinckneyville, Illinois 62274

Dear Mr. Stanton:

I have your letter wherein you inquire whether one
person may s1multaneously hold the offices of city commissioner
and either county commissioner, county clerk or circuit clerk.
Because of the nature of your inquiry, I do not believe that the
issuance of an official opinion is necessary. I will, however,
comment informally upon the question you have raised.

Offices are deemed to be incompatible where the consti-
tution or a statute specifically prohibits the occupant of either
one of the offices from holding the other, or where, because of
the duties of either office a conflict of interest may arise, or
. the duties of either office are such that the holder of one.
cannot, in every instance, properly and faithfully perform all
the duties of the other. ' (People ex rel. Myers v. Haas (1908),
145 I1l1. App. 283, 286; People ex rel. Fitzsimmons v. Swailes
(1984), 101 Ill. 2d 458, 465.) There is no constitutional or
statutory provision whlch prohibits one .person from simulta-
neously serving as both a c1ty commissioner and county clerk,
circuit clerk or county commissioner. Therefore, the issue ‘is
whether the duties of the offices are such that the holder of one
cannot, in every instance, fully and faithfully discharge the
duties of the other.
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"In opinion No. S-419, issued March 13, 1972 (1972 Ill.
Att’y Gen. Op. 45), Attorney General Scott concluded that a
county board member could not simultaneously serve as the mayor
of a city or as an alderman or village trustee. Potential areas
of conflict between the interests of a county and a municipality
located within the county, as cited in opinion No. S-419, include
numerous contractual relationships likely to arise, the extrater-
ritorial jurisdiction of municipalities, competition for State or
Federal funding in some areas and zoning issues. Attorney
General Scott'’s analysis is equally applicable where the city and
the county are organized under the commission form of government.
Therefore, it appears that the offices of city commissioner and
county commissioner are incompatible.

Although I recognize that it is not applicable in the
specific circumstances concerning which you have inquired, I note .
that the General Assembly has recently enacted an exception to
the general common law rule of incompatibility. Public Act 88-
623, effective January 1, 1995, amended section 1 of the Public
Officer Prohibited Activities Act to permit a county board member
to hold certain other offices during his or her term, including
alderman of a city or member of the board of trustees of a
village or incorporated town, if the city, village or incor-
porated town has fewer than 1,000 inhabitants and is located in a
county having fewer than 50,000 inhabitants. I understand that
the city in question has a population of approximately 3,000; .
therefore, this exception is not relevant to your inquiry.

In informal opinion I-95-026, issued August 23, 1995,
it was concluded that the offices of city alderman and county
clerk and recorder are not incompatible. This conclusion was
based upon the fact that any duties of the county clerk and
recorder which might concern the city are entirely ministerial in
nature. Ministerial, or non-discretionary, duties have not been
deemed to conflict with discretionary duties in determining
whether two offices are incompatible. (Ill. Att’'y Gen. Op. No.
82-039(NP), issued November 10, 1982.) This conclusion would
also be applicable to the offices of city commissioner and county
clerk. '

The election and duties of circuit clerks are governed
by the Clerks of Courts Act (705 ILCS 105/0.01 et seg. (West
1994)). Each clerk of the circuit court is required to keep
office hours as ordered by the court (705 ILCS 105/6 (West
1994)), to attend personally to the duties of the office (705
ILCS 105/8 (West 1994)), including attendance at sessions of the
court (705 ILCS 105/13 (West 1994)), and to keep the records of
the court (705 ILCS 105/14, 16, 24, 25, 26 (West 1994)). Fur-
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ther, the clerk is responsible for collecting and disbursing
various fees, fines, costs, penalties and other amounts. {705
ILCS 105/27.1-27.6 (West 1994).) ’

A clerk of a court is an officer of the court who has
charge of its clerical functions. As such, he or she is an
officer of the judicial department of the State. (People ex rel.
Vanderburg v. Brady (1916), 275 Ill. 261, 262.) The clerk is a
ministerial officer of the court. (People ex rel. Pardridge v.
Windes (1916), 275 Il1l1. 108, 113.) Therefore, the circuit clerk
is not an officer of the county, and has no responsibilities with
respect to county government. Further, apart from the adminis-
tration of the internal affairs of his or her office, the circuit
clerk has no discretionary duties.

A circuit clerk would be responsible for receiving for
filing any document required to be filed with the court on behalf
of or in opposition to the city. Further, the clerk would be
required to disburse to the city any funds received on its
behalf. (See, e.g., 705 ILCS 105/27.5, 27.6 (West 1994).) Both
of these tasks, however, are ministerial in nature. They are
governed entirely by statute, and the clerk has no discretion in
the manner of their performance. As discussed above with respect
to the position of county clerk, such ministerial duties are not
deemed to conflict with discretionary duties in determining
whether two offices are compatible.

In ‘a city having a commission form of government, each
commissioner is a part of the council, but has executive and
administrative duties as well as legislative duties. (65 ILCS
5/4-5-1, 4-5-2 (West 1994).) Each commissioner is a superinten-
dent of a municipal department. (65 ILCS 5/4-5-3 (West 1994).)

. While the ministerial duties of the office of circuit court
.clexrk, like those of a county clerk, will not give rise to
interests which conflict with the duties of a city commissioner,
it must be considered whether, as a practical matter, one indi-
vidual can properly attend to all the duties of each office.

As noted above, a circuit clerk is required to attend
personally to the duties of his or her office, to attend upon
sessions of the court and to keep his or her office open during
regular business hours. A county clerk is similarly required to
keep regular office hours. (55 ILCS 5/3-2007 (West 1994).) It
may be presumed that the -administration of a municipal department
in a city of any substantial size will require the personal
attention of a city commissioner on a regular basis. Therefore,
"depending upon the specific circumstances to be found in any
particular city, county, and court, incompatibility may arise if
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issues of time and space preclude one person from properly
fulfilling all of the duties of each office. (Pecple ex rel.
Myers v. Haas (1908), 145 Ill. App. 283, 288.) Whether suffi-
. cient time is available to execute.the dutles of both offices
presents a factual question which we cannot resolve -

‘This is not an official opinion of the Attorney Gener-
al. If we may be of further .assistance, please advise.

‘Sincerely,

'MICHAEL J. LUKE
Senior Assistant Attorney General

Chief, Opinions Bureau

MJL:KJS:cj



WiLLiaM J. §COTT
" ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET -

‘SPRINGFIELD
62706

i o |
November 3, 1972

FILE NO, NP-529

OFFICERS :
Compatibility A
Regional flanning Comnmiseion

Honorable Robert S.
Stata's Attorney
Peoria County
Peoria cOuntj Coaux

Dear dMr. C3

“COnétdazing the facts set forth below and your

opinion §-419 of March 13, 1972, to the Hon., William -

J. Cowlin, State's Attornsy of McHenry County, your
- opinion i8 requested on the following questions:

1. May each or any of the following office holders
serve on a regional planning commission; township
superviser, county board member under B8®rd reorgan-
ization, city manager, mayor or villagec president,
city councilman, city commissioner, village truotee?

latter whereinwyou stata in part:

405 4 M
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2. HMay those members of the County Board (of Super-
vigore) appointed to a regicnal planning commission
before the April, 1972 election, who wexa not elected

to the new County Board, continue to serve as cesmission
members? * * w0 ‘ '

You first ask whether varioﬁs cfficevhqldexa may sServe on
a regional planning commission.. I enclose.a copy of my Opiniomn
Ne. 8-5093 issged July 24, 1972, in that Cpinion, I held that
a county bqard member,‘a mayor or village president, ard a
member ¢f a city council or village board could simul taneoualy
Serve 18 a member of a regional planning ccamiesion. While I
did not gpecifically discuss a tqwnship supervisor, a city
nagager or a city commissionex, the reasoning im that Opinioﬁ
is equally applicable to these offices.

You also ask whather membexaz of the cdunty Board of
Supervisors appointed to the ?£i—c°unty Regional Plaaning
Commisaion'beforé éhe Ap:il, 1972 election may continmze to
serve on the Commission if they wers not elected to the new
Countf Baard.' You notae that the éppoinfments wera made to
the individuals without reference to their elective offices

at the time of tha appointment,
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Sectionls(a)2(l) of the re@élution creating the Como‘
mission providesa that elected officianls who are appointed
t§ the Commisgsion shall serve on the Commiscion until the
end of their term of office,-but not morxa thah_threa yéar@.:
If this ééctiqn'is to have any effect, then those indi-
viduals who were not reelected to the County Board should
80t be serving on the Commission after the-end of their
texrm on the County Board. If i2 necessary thét statutas
be "so construed as to give affect to each word, clause

and sentence in order that no such word, clause or sentence

may be deemed]euperfluous oxr void, (Ccnzumers Co. V.,

Industrial Commission, 364 Ill. 145, - Habersr and Co, V.
Smerling, 307 Ill. 131,) fTherafore, effect should be given
to this section and those not reelected to the Caunty Board,

should no longer serve on the Cocmmission,

Furthermore, with regard to statutory constxuction; the

court in Pettorson v. City of MNaperville, 9 Ill. 24 233, has

gtateds

"% & @ But the primary object of statutoxy
construction is to agcertain and give affect to
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legislative intent. 1In agcertaining legislative

intent, the courts should consider the reason or

nacessity for the anzctment and the meaning of -

the words, enlarged or restricted, according to

their real intent. ILikewise the court will always

~have regard to existing circumstances, contanpoe

raneous conditiong, and the object sought to be

cbtained by the statute., * * # ®
from the facts you state in your lstter, it &s apparent that
the amendment to the resolution creating the Tri-County
Regional Planning Commission was intended to make it possibla
for the Commission to cualify for federal grante. The fedaeral
requirements that vou quote provide that at least 2/3 of the
commisgion shall be comprised of elected officials. These
Slrcumstances subatantiate the contention that ¢hece igdi-
viduals were appointed in tnetr offigial capacity, even though
the appointment was riade without specific reference toutheir
Blective offigss. Therefore, in my cpinion, your second

quesation must be answered in the negstive.

'Very'truly yours, '

ATTORNEY GENEBRAL



RoLano W. BuRRis
ATTORNEY GENERAL
STATE OF ILLINOIS

June 5, 1991

I-91~-017

- Compatibility of Offices: City

commissioner and River Conservancy:
District Trustee

Honorable Terry M. Green. .
State’s Attorney, Franklin County

. 202 West Main Street

Post Office Box 518
Benton, Illinois 62812

Déar Mr. Green:

I have your letter wherein you ihquirelwhether the
offices of city commissioner and river conservancy district

. trustee may be held by the same person simultaneously. Because

of the nature of your inquiry, I do not believe that the
issuance of an official opinion will be necessary. I will,.

" however, comment informally upon the question you have raised.

Offices are deemed to be incompatible where the
constitution or a statute specifically prohibits the occupant
of one office from holding the other, or where the duties of
the. two offices conflict so that the holder of one cannot, in
every instance, fully and faithfully discharge the duties of

the other. . ople ex re rs v. Haas (1908), 145 Ill. App.
283, 286; see generally People el. Teros v. Verbeck (1987),

155 Ill. App. 3d 8l1.) There are no‘c0nstitutiona1 or statutory
provisions which prohibit simultaneous tenure in the offices of
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city commissioner and river conservancy district trustee.
Therefore, the issue is whether a conflict of duties could
arise if one person were to occupy both offices.

In opinion No. 91-015, issued March 14, 1991 (Ill.
Att’y. Gen. Op. No. 91-015), Attorney General Burris concluded
that the office of river conservancy district trustee is
incompatible with that of city mayor. He noted therein that
one potential area of conflict relates to the several instances
in which contracts are authorized between a city and a
conservancy district. (See Ill. Rev. Stat. 1989, ch. 24, par.
11-124-1 and 11-137-1 and Ill. Rev. Stat. 1989, ch. 42, par.
394(a).) This potential conflict was deemed sufficient to

render the offices of river conservancy district trustee and
city mayor incompatible.

There are no functional differences between the
offices of city mayor and city commissioner which would
distinguish these circumstances from those addressed in opinion
No. 91-015. 'Each officer is a member of the governing body of
the municipality who may be called upon to vote or act on
contracts entered into by the municipality. Thus, the
reasoning relied upon by Attorney General Burris in opinion No.
91-015 would also extend to the office of city commissioner.
Therefore, it appears that the offices of city commissioner and
river conservancy district trustee are incompatible, and
consequéently, one person.cannot simultaneously hold both
offices.

This is not an official opinion of the Attorney'
General. If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, oOpinions Division

MIL:LP:Jjp



WILLIAM d. ScoTT
ATTORNEY GENERAL
STATE OF ILLINOIS
50O SOUTH SECOND STREET

SPRINGFIELD
62706

<> v
Séptember 24, 1975 .

FILE NO. NP-962

OFFICERS: = ° A
Township Auditor and Township

Supervisor are Incompatible wit)
City Commissioner

Honorable Daniel Dougherty
Chairman ‘
Committee on Local Goy
Room 317 State House

-parts

8 ip auditdr or a townéhin;suggtviaor
n the capacity of an elected city
commissioner?"

It is my understanding that your inquiry does not

involve officers of a township organized pursﬁaht‘to “AN ACT

to authorize couhty boards in countieé under township organi-

zation, to 6rganize certain territory situated therein as a

town, and to provide for annexation of territory to and the

disconnecting of territory from said town". (I11l. Rev. Stét,

294 4 4
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1973, ch. 139, pars. 127 et seg.) It is my further understanding
that_nooe of the toﬁnehips'with which you ore concerned are sub-
jecﬁ to the p'rovisioﬁs‘ of "AN ACT concerning townships lying
wholly within cities. of more than 50.000 population.” Ill.
Rev. Stat..1973, ch. 139, pars. 134 et 8 __g

The common law doctrine of inoompatibility of publio
offices’ preoludes one person from simultaneously holding

two ipcompatible public offices. (Dyor_s_case, 1 Dyer Rep.

158.b, 73 Eng. Rep. 344 (K.B. 1557); Miliard v. Thatcher,

2 Term Rep. 81, 100 Eng. Rep. 45 (K.B. 1787); Eddy v;: -
County Commissionefs of Peoria, 15 111.376 (1854); People

v, Hanifan, 96 Ill. 420; People ex rel. Myers v. Haas,

145 Ill. App. 283.) In case of common law incompatibility,
acceptance of the second office is 'g facto a resigna—

tion of the first. . (Eddy v, COunty COmmissioners of

Peoria, 15 111, 376 (1854); People v. Hanifan, 96 Ill.

- 420, Paokmﬁgbhm v. Harper, 66 Ill. App. 963 People ex
rel. Myers v. Haas, 145 Ill. App. 283,) This doctrine

does not forbid plural office holding per se but appliea
only to holding incompatible offices.

.Ao,indioageﬂ above, this doctrine has its roots
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'in the cémmon‘iaw of England;rwhich, unless alterédlby:thé
éenerai Asgembxf, is iﬁ fotde in Illinods pursuant to "AN ACT
- to revise tﬁe law in relation'to the common law". (Ill. Rev.
1Stat 1;73, ch. 28, par. 1. ) Presefitly, there are no
constitutional or statutory provisions declaring the offices
that are the ngjeet of your inquiry to be compatible or °
incompagible. ‘ :‘ -

| The-princibal public policy consideration that is
promoted by the doctrine of iﬁ¢ompati§111ty of public offices

is the insurance of the undivided loyalty and impartiality

of the incumbent officeholder. (Péople ex';el.,Ryan v. Green,

58 N.Y. 295, 304 (1874); Regell v. Worcester County, (Mass. 1949)

84 ﬁ.B. 24 123, 134, People ex rel. Myers v. Haas, 145 I11. App.

' 283;) A'canflict in the duties of the offices would caﬁsé the
‘incumbent'to choose'ohe office over the other. Aiso, if_one~

offlée is superior to the other, the incumbent méy be in a

position of supervising himself. In Reilly v. Ozzard, 166 A.
2d 360 (N.J. 1960) at page 367, the New Jersey Sup:amé Court

described the doctrine of incompatibility as follows:
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“r *~Incompét;bility is usually undetrstood -
‘to mean a conflict or inconsistency in the
functions of an office. It is found where in
~the established governmental scheme one office
is subordinate to another, or subject to its
"supervisien or control, or the duties c¢lash, in--
viting the incumbent to prefer one obligation
to another." ' '
Plural office holding in Illinois has a long history.
There have been several constifutional provisions restricting
plural'dffice holding. (Ill.'Const., art. II, secs, 19 and 25
{1818] 3 Ill. Const., art. III, sec. 29 and art. V, sec. 10 [1848];
Ill. Const., éft; v, sec. 3, art. Vv, sec. 5, art. VI, sec. 16
(1870]; Ill. Const., art. VI, sec. 13 [1970].) My predecessors
and I havb'published over 250 opinions upon the subject of plural
office holding.
The earliest. Illinois case‘applying-the doctrine of

incompatibility appears to be Eddy v. Coqn;y:cbmmissioners of

‘peoria, 15 Ill. 376 (1854). In Eddy, #t was held that a
pfecinct justice of the peace impliedly reéighed that office
. when he éccepted the iﬁcompatiﬁle,office'of €0wnship justice

of the peace.



- Honorable Daniel Dougherty -~ 5.

In People v. Hanifan, 96 Ill. 420, the common

law doctrine of incompatibility operated to effect an

impliediresigﬁation'of an alderman from his office under a

gpecial chartef when-ﬁe was elected to and accepted the

same office undér a general incorporation act.

~ In gggpie éx<;el¢.Mfers v. Haas, 145 Ill. App.
283, it was héld that a State éenatOr who‘was.electéd to a
court clerkship xesignéd the office of senator when he
accepted the.cogrt clerkship. 1In ﬁhat case. the Constitution
§£'1870 érohibited a judge or court clerk from holding a seat
.-in the Geﬁe;éi Assehbly. (111. COn§£;.~art. IV, sec. 3'f18701~ﬁ
The court stated: | |

“If there be incompatibility in the holding of. the
two offices, then Mr. Galpin must be held to have
resigned the senatorship. Incompatibility, in
this connection, is present when the written law
of a state specifically prohibits the occupant of
either one of the offices in gquestion from hold-
ing the other and, also, where the duties of

" either office are such that the holder of the

" office cannot in every instance, properly and

- fully, faithfully perform all the duties of the
other office. This incompatibility may arise
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from multiplicity of business in the one office
or the other, considerations of public policy orx
otherwise. Bacoen's Abridgement Vol. 7, -Tit.,
'‘0fficers', X.: Rex v. Tizzard, 9 B. & C., 4187
1 Dillon on Mun, Corp., p. 308-9, secs. 225-7
and note 4; McCrary on Elec., secs. 336 et seg.
4th Ed.; Mechem on Publ Off., sec. 429; Dickson
v. People, 17 Ill. 191, People ex rel v. Hanifan,
96 Ill. 420; Packingham v. Harper, 66 Ill. App.
96." (145 Ill. App. 283, 286-87,)

The ﬁere passibility of a conflict in the duties
6£ offices is sufficient to make them incompatible. It is
no answer to say that a conflicg in Quties doeg not now
exist or ﬁéy never arise o; even that the OCCurrencé'of a
..confiict dbuld eniy occur oﬁ a raré occasion. ‘(McDénough«v.

Roach, 171 A. 24 307, 309 (N.J. 1961).) The New Jersey

Supreme Court in Jones v. MacDonald, 162 A. 2d 817 (N.J. 1960)
eioquehtlf.étates that it is the‘eiistence of the potential

for a conflict in duties that :enders the offices incompatible.
At page 820,'the New Jersey Supremé céurt states: |

"It is no answer to say that the conflict in
.duties outlined above may never in fact arise.

It is enough that it may in the regular operation
of the statutory plan. 'If the dutiles are such
that placed in one person they might disserve

the public interests, or if the respective offices
might or will conflict even on rare occasions, it
is sufficient to declare them legally incompati-
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ble.' DeFeo, supra (17 N.J. at p. 189, 110 A. 2d
at p. 556). See Wescott v. Scull, supra (87 N.J.L.
at p. 418, 96 A, at p. 411). Nor is it an answer
-to say that if a conflict should arise, the in-
cumbent may omit to perform one of the incompatlble
roles. The doctrine was designed to avoid the
_necessity for that choice, 'It is immaterial on
the question of incompatibility that the party
need not and probably will not undértake to act
in both offices at the same time. The admitted
necessity of such a course is the strongest proof
‘of the incompatibility of the two offices.' 42
Am. Jur., Public Officers, § 70, p. 936."
' You inquire as to whether a township supervisor or
townehip audiﬁér may simultanecusly serve as a city com-
: missioner. A tbwnsﬁip'supervisor and township auditor are
_elected pursuant to section 1 of article 7 of - “AN ACT to
. revise the law in relation to township organization" (111.
Rev. Stat,.1974 Supp.., ch. 139, par. 60.) The‘duties of
township supervieor are stated generally in article 11 of.
"AN ACT to reviee the law in relation to tewnship organization .
(x1l. Rev. Stat. 1973, ch. 139, par. 100 et g ) The township
supervisor is an ex officie member of the board of town
auditors. .(Ill. Rev. Stat. 1973, ch. 139, par. 117.) The

‘duties of the board of town auditors are generally set forth
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in article 12 of "AN ACT .to revise the law.in relation to .
.township organization''. Ili, Rev. Stat. 1973, ch. 139, pars;
117 et 8 g. | |
Article 4 of The Illinois Municipal Code pertains
to the commission form of municipal government. Generally
speaking,'the'ccmmiseian'form-OE-municipal governmen€ pro-
vides for thé elédtion-of a mayor and four commiséioners¢
(I11. Rev. Stat. 1973, ch. 24, par. 4-3-1.) Every munici-
pality which has the commission form of govermment is governed
by a council consisting of the mayor and four commissioners.
(111, Rev. Stat. 1973, ch. 34, par. 4-5-1.) The powers
and duties of the council are provided for in section' 4=5-2
of the Illinois Municipal Code. (ill. Rev. Stat. 1973, ch. 24,
par. 4-5-2.)' Séetion-4-$-2 réadst
“§ 4-5-2, The council and its members
_shall possess and exercise all executive,
administrative, and legislative powers and duties
" now possessed and exercised by the executive,
- legislative, and administrative officers in
.municipalities which are treated as properly
incorporated under thie.code or which hereafter
incorporate under this Code, except that in

municipalities under the commiseion form of municipal
.gevernment the board of local improvémeénts provided
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- for by Article 9 shall remain a separate and
'distinct body, with all the rights, powers, and
duties contained in Article 9.

The executive and adminlstrative powers and’
duties in municipalities under the commission form
of muniecipal government shall be distributed among
5 departments, as follows:

1. Department of public affairs.

2. Department of aécounts and finances.

3. Department of public health and safety..

4. Department of streets and public improve-

meénts,

. 5. Department of public property.

- The council, by ordihance, (1) shall determine
the powers of and duties to be performed by each »

" department and shall assign them to the appropriate
"departments; (2) shall prescribe the powers and
duties of officers and employees, and may assign .
officers and employees to one or more of the depart-
ments; (3) may require an officer or employee
to perform duties in 2 or more departments; and
(4) may make such rules and regulations as may be
necessary or proper for the efficient and eco-
nomical condict of the business of the municipality."

I am of tha opinion that'township supervissr,‘township
auditor and city commissioner are all public officas.

‘The‘section sn Ih;ergovernmental Cooperation in the
Illinois‘CQnstitution'sf 1970 (Iil.'Const.,‘art; VII, sec. 10)
and the Inter@oVernmental Cébperstién Act (Ill,“Rev.:Stat.;1973,
chs 127, pars. 741 et seq.) greatly expanded the power of the

towhship and the eity to contract with each other. Ssction 2



Honorabie baniel Dougherty - 10.

of that Act (Ill. Rev. Stat. 1973, ch. 127, par. 742) provides:
"For the pﬁrboée.of this Act:

‘(1) The term public'agency"ahall mean any unit
of local government as defined in the Illinois
Con-tltution of 1970, % * w*

Section 3 of the Interquernmental Cooperation Act
(I11. Rev. Stat. 1973, ch. 127, par. 743) provides:

"Any power or powers, privileges or authority
exercised or which may be erercised by a public
agency of this State may be exercised and enjoyed
jointly with any other public agency of this State
and jointly with any public agency of any other-
‘state or of the United States to the extént that
laws 6f such other state or of the United States
do not prohibit joint exercise or enjoyment."”

Section 5 of the same Act (Ill. Rev. Stat. 1973,
ch. 127, par. 745) provides:

"“Any one or more public agencies may contract with
any one or more other public agencies to perform
any governmental service; activity or undertaking
which any of the public agencies entering into the
contract is authorized by law to perform, provided
that such contract shall be authorized by the gov-
erning body of each party to the contract. Such

. contract shall set forth fully the purposes, powers,
rights, objectives and responsibillties of the con-
tracting parties."

.Prior to the adopticn of the new Constitution and

the enactment of the Intergovernmental Cooperation Act, ‘the
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power of a mgnicipclity'and a ﬁownship‘to enter ihto‘cooifacts
was restricted to limited purposes in narrowly Bpeci£ie§ areas,
Now the two units ong0vecnment may contract iﬁ extremely broad
aieas of ac;iviﬁy notbpermitted'prior toAJuiy 1, 1971, the
effective date of the 1970 COnntitution.

The governing body of a city under the commission form
of government is the council. (111. Rev. Stat. 1973, ch. 24,
par. 1-1-2(2).) Thus, the iotergovernmental cooperation pro;_
'§isioos'o£ the new constitution and the Intergovernmental
Cooperation Act grant broad powers to the council and, there~
fore, to a council member to vote upon contracts that might
be entered into with a township of which he is the supervisor
or auditorf B ' S N

Thé'general corpOrote powérs of the township to make
contracts are exercised by the town electors at the town meeting.’
(Ill;»Rev.'Stat. 1973, ch. 139. pars. 38 and 39;._52gg v. Town

of Bourbonnais, 327 Ill. App. 253,) Since township officers

and boards have only those powers which are conferred on them

by statute (Ill. const., art. VII, sec. 8; Anders v. Town of
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panville, 45 Ill. App. ée 104), it would'appear that the board
of township auditors do not have the power to enter into intere ,
governmental agreements pursuant'to the Intergovernmental.i
Cooperation @cta

| However, tecent‘etatutofy amendments have Qrented bxoad
contract powers directly to the board of town auditore. 8pec1f-
ically, Public Act 78-1189, effective September 5, 1974, amended
section 20 of article 13 of “AN ACT to revise the law in relation
to township organization". (I11. Rev.'Stet. 1974 Supp.. ch. 139,
‘pat. 126.10.) As amended, that section reads as‘folloys:

““The board of town auditors may enter into any
governmental entity, not—for-profit corporation,
or non-profit community service association with
respect to the expenditure of township funds, or
funds made available to the township under the
federal State and Local Fiscal Assistance Act of
1972, to provide any of the following servicee
"to the residents of the township:

1. oOrdinary and necessary maintenance'and
' operating expenses for:
(a) public safety (including law efiforcement,
fire protectién, and building code enforce-
ment),
(b) environmental protection (including sewage
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disposal, sanitation, and pollution abatement),.
(c) public transportation, (including transit
systems and stréets and roads),

(d)- health,
' (e) recreation,

(£) libraries, and

(g) social services for the poor and aged;

and . '

2. Ordinary and necessary capital expenditures
authorized by law.

In order to béte;igible to receive fundé_from the
~ township under this Section any private not-for-
profit corporation or community service association
_.shall have beén in existence at least one year
prior to the receipt of the funds."
1t should be pointed out that the above amendment
has granted the power to the board of town auditors to expend
not only Federal reévenué sharing funds, but also its own
township funds in areas where previously the township had
no siuch power. (See, Ill. Aﬁt'y} Gen. Op. 8+693, February

7. 19747 Ill. Att'y. Gen. Op. 5-838, uovember 26, 1974.)

town electors are given power to enter into the spedified
agreements,
Both city and township ¢an each now coritract in many

of the same areas. Coripare the township contract powers listed -
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in Public Act 78-1189 above with the following functions of the
city

(1) Ppublic safety: Police Protection and
- . public Order (Ill. Rev. Stat. 1973, ch.
24, pars. 1ll-1l-1 et seq.); Fire Protection
(I1l1. Rev. Stat. 1973, 3, ch. 24, pars. 11-6-~1

et sed.)

(2) Environmenital Protection: Disposal of refuse,
.garbage and ashes (Ill. Rev. Stat. 1973,
¢h, 24, par. .11-19-1 ét seq.); Air Contamina-
. tioh control (Ill. Rev, Stat. 1973, ch. 24,
par. 11-19.1-11); Sewage Treatment and
Disposal (Ill. Rev. Stat. 1973, ch. 24,
pars. 11-142-1 et seq.; Ill. Rev. Stat.
1973, ch. 24, pars. . 11-146-1 and 11-147-1
et seq.)

(3) public Transportation: 'Local'fransportaQ
" - . tion. System (Il1l. Rev. Stat. 1973, ch. 24,
pars. 11-120-1 et séq.)

" (4) Health: Tuberculosis Sanitariums (Ill.
o Rev. Stat. 1973, ch. 24, pars. 11-29-1
et seq.)s COmmun&yy Mental Health Boards
(111. Rev. stat. 1973, ch. 24, parg, ll-
29.1 et seq.):; Health Boards (Ill, Rev. _
- Stat: 1973. ch. 24, pars. 11—16 1 and 11-
17<1 et seq.) . -

(5) Rac:eationz Harbors for recreational use
B -(Ill. Rev. Stat. 1973, ch. 24, par. 11-92-1
EE 8eq. )1 Swimming Pools, artificial ice skating
rinks and golf courses (I1l. Rev. Stat. 1973, '
ch. 24, par. 11-94=1 et seq.); Playground and
"' Recreation Centers (Ill. Rev. Stat. 1973,,ch
24, par. 11-95-1 et seq.)
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(6) . berariea-‘ (111. Rev. Stat. 1973, ch. 81,
par. 1-1 et seq.) '

In all of the above areas the city council. under
the commission form of municipal government, and the boarxd -
of tewnShie auditofs may enter;inte contracts with eech"
other to pro?ide a particular service to the people of the
.township.end the city.i In additioh,'the contractual scheﬁe
may allow more fOWnehip funds, including Federal revenue
_shar;ng,‘fe be funneled to city projecte..ei vice versa.

A conflict iﬁldutiee'may ariee by the simultaneoes hold#hg

of the office of membei of the board of:teﬁnship auditers-

and member of the council of a city under the commission

form of government. A person,helding‘both effiees'ﬁight

.haVe-to consider-and.VOEe.upon: Whaf services shall be

provided to the perle.of the eity and the township? Which :
gOVernmental entity should provide the gervice? What terms shall
be contained in a -contract between the city and the township?

In attempting to make decisions in each of the
above dreas, the dual officeholder cannot fairly represent

both units of government. In particuldr, where the service
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is to be provided pursuant to a'contract entered into between
the city and the township, the dual officer would be called
on to negotiate a contract which is most advantageous to both

parties to the bargain.

In McDonough v. Roach, (N.J. 1961) 171 A. 2d 307, the
‘Supxeme Court of New Jersey held that the offices of mayor of

a town and-méMber of a board of chosen freeholders of a county
iwere incoﬁéatible, After aiscussihq the various statutory
pro;isiohs‘which autho:izé the county to contract with the
town,‘the couft stated.at page 309:

"In all of these matters the terms upon which
- the project is to be pursued are left to the
agreéemenit of the publie bodies. In the negotia-
tions the county board is bound to consider the
interests of all of its citizens while the loocal
governing body has a like obligation to the citizenry
of the minicipality alone. No man, much less a
public fiduciary, can sit on both sides of a o _
baggaining table., He cannot in ohe capacity pass j
-with undivided loyalty upon proposals he advanceés
in his other réle. * * *" (See, also, Peogle ex
ral. Kraemer V. Bagshaw, 130 P. 2d 243 (cal. App.
1942).) .

FroQ the foregoing, I must cbnclude_that the offices
of township supervlscr'and township auditor are incompafible'with

the office of city commissioner.
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It is well settled in Illinois that the acceptance
of an incompatible office by the incumbent of another office
will be regarded as a resignation or vacation of the first

office.~ (People v. Bott, 261 Ill. App. 261; People ex rel.

Myers v, Haas, 145 Ill. App. 283.) Formal reslgnation. or

‘fouster by legallproceeding, is not'required, APackinghem v,
parker, 66rxll.<App..96, 100.

As I have stated, my opinion rhat the.offices in
questiOn_mnet'now'be considered incompatible is based upon the
cumulative development of fhe law with regard to townshipe and
cities since 13705~ ThevcombinatiOn of these developmentee'
particularlQ the enactment'of'Public Act 78-1189 granting.
.additional and broader powers and functions to townships in
areas which overlap the already existing powers and functione
of citiea, requires the conclusion that on the effective date
‘of Public Act 78-1189 (September 5, 1974) the offices bec‘a‘me _
incompetiﬁie. | | |

Statutes should be construed eo.as to glve rhem _
prospective operetion'unless legislatiVe intention to give

them retrospective operation is clear and undoubtable.
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(QpinQY,T:aining Post, Inc. v. The Dept. of Rovonue, 12 111.

App.lsd 725; Kerstenlv. voight, 164 111, 314; capone v. The:
U.S., 51 F. 2d 609.) It has been held that if a person

" holding an oﬁfioe is not'ineligible'for onother office at

. the time he is elected to the latter, he is nOt rendered'-
ineligible by a subsequent statute which makes the holding

of the other ofﬁice grounda for ineligibility. The statute
must not be given the drastic:effect of retroaotively removing
an officer. who Waé.competent to seérve in an office at the time

of the election or appeintment under the previous statute..-.

Tucker v. The State, (Miss. 1907) 42 So. 798;: accord, Baillie

v. The Town of Medley, (Fla, 1972) 262 So. 2d 693, 697; State.
v. Mucel, (Ohio 1967) 225 N.E. 24 238, 241.

Therefore, it is my opinion that anyone who_porformed
the duties of township supervisor or townehip auditor and the
duties of city council member in a commiasien form of government
"prior to"September 5, 1974, may retain both offices until thg
" term oftone of the officoa expires or until actual vacation of

either office, whichever firat occurs. It is my further opinion
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that_any‘township.supervisor or township auditor who has assumed
the officé of city commissioner, or any city ¢dmmissiqner'who_
has assumed the office of to@nship_supery;so; or township

auditor, by election or éppointment,»after'SeptemberAS, 1974, has

ipso facto resigned and vacated the prior held office.

Very truly yours,

ATTORNEY GENERAL
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