FILE NO. NP-532

COUNTIES: .
Compatibility

Honorable William V. Hopf
State's Attorney
DuPage County -

Illinois 60187

Wheaton,

Dear Mr. Hopf:

WILLIAM J. ScOTT
ATTORNEY GENERAL
STATE OF ILLINOIS

500 SOUTH SECOND STREET
SPRINGFIELD

November 9, 1972

Jor wherein you state:
Board members has re~

i ng question. The facts in
are as follows:

Our DuPage County Board also
8§ by a municipality (city) as

| legal counsel, That same municipality

has, under statutory authority, appointed
a City attorney. The County Board member
of whom we speak has been appointed by this
municipality as an ‘'additional' attorney.

..This 'additional' attorney's compensation

"is on a regular retainer plus hourly rate

basis.
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"The County Board member is of the opinion

that since he is not the statutory City

Attorney that the case does not come with-

in your opinion that the office of City

Attorney is not compatible with the office

- of County Board member.

"May we please have your opinion as to whether

a County Board member .is compatible with the -

office of an 'additional' attorney on the

basis described above,"

From the general rules laid down in People v. Haas,
145 11l. App. 283, it appears that incompatibility between
offices arises where the constitution, or a statute, specif-
ically prohibits the occupant of either one of the offices
from holding the other, or where, because of the duties of
either office a conflict in interest may arise, or where the
. duties of either office are such that the holder of one'can
not, in every instance, properly and faithfully perform all
the duties of the other.

There are no constitutional or statutory'provisions
which expressly prohibit an individual from simultaneously
holding the two offices you have mentioned in your letter.

Therefore, the question a;ises'whethex or not a conflict of

interest exists in simultaneously holding the two offices. .
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' One example of an.area where a conflict could arise
is in coqt%aéts for garbage disposal. Section zé.llb of "An
Act to revise the law in relation to counties, " (Ill. Rév.-Stat..
1971, ch. 54,'par; 418) which states as follows: |

"To contract with any city, village, in-
corporated town, or any other county in
relation to the collection and final dis-

~position or to the collection alone or final
disposition alone of garbage, refuse, and
ashes. The governing body shall authorize
the execution of the contract by resolution,

~ and shall appoint a committee of no more o
than three of its own members to serve with
committees from the other contracting parties
as a joint subcommittee on garbage and refuse
disposal, or collection, or collection and
disposal, as the case may be."

Another example can be found in the provisions of Sectionm 11
| of “An Act in relation to water supply, drainage, sewage,
pollution and flood control in certain codnties,“'(lll. Rev.

Stat., 1971, ch. 34, par. 311l1) which provides:

e o W R 2 T * & *

The county is hereby authorized to construct
-or purchase and operate a waterworks system -
or a gewerage system or a combined waterworks
and sewerage system and to improve or extend
any such system so acquired from time to time,
" as provided in this Act. The county may fur-
nish water or sewerage service or combined
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water and sewerage service to individuals, .
. municipal corporations or other corporations
and may impose and collect charges or rates:
for furnishing water or sewerage service or -
combined water and sewerage service, as pro-
vided in this Act. Any county which owns
and operates or which may hereafter own and
operate a waterworks system or a sewerage
system or a combined waterworks and sewerage
. system may enter into and.perform contracts,
whether long-term or short-term, with any
municipal, public utility or other corporation,
or any person or firm, for the €furnishing
by the county of water or sewerage service
or combined water and sewerage service.
‘Such contracts may provide for periodic
payments to the county of a share of the
- amounts necessary to pay or provide for the
expenses of operation and maintenance of the
waterworke system or sewerage system or the.
combined waterworks and sewerage system (in-
cluding insurance), to pay the principal of -
and interest on any revenue bonds issued
hereunder, and to provide an adequate de-
preciation fund as hereinafter provided and
' to maintain such other reserves and sinking
- funds as may be deemed necessary or desirable
by the county for the payment of the bonds
or the extension orxr improvement of the water-
works properties or sewerage facilities or a
combination thereof, as the case may be.
Any county may also enter into and perform
contracts, whether long-term or short-term,
"with any such corporation, person or firm
for the leasing, management or operation of
a waterworks system or a sewerage system or
a combined waterworks and sewerage system.®

If the "additional" attorney.repreéenting the city were to
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prepare a contract, he would neéessarily be in a position
where a conflict could arise since as a county board member
he repreésents the county.

Furthermore, a county is authorized to contract
with the city for the use. of the city workhouse; for a
joint program of air contamination cOntroly for joint plans
and construction of projects for the control of ‘floods and -
the coneervation or development of water, waterways and
water resources; for leasing space in the city courthouse.
(111. Rev, Stat., 1971, ch. 34, pars. 405, 421.2, 3115,
3351.,)

Finally, I am cognizant of the provisions of Section
‘10(a) of Article VIXI of the Illin01s Constitution of 1970 which
reads as follows:'

"(a) Units of local government and school

districts may contract or otherwise associate

among themsélves, with the State, with other

‘states and their units of local government

and school districts, and with the United

" States to obtain or share services and to
exercise, combine, or transfer any power or
~ function, in any manner not prohibited by
law or by ordinance. Units of local govern-~
ment and school districts may contract and

" otherwise associate with individuals associa=
tions, and corporations in any manner not
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~ prohibited by law or by ordinance.  Parti-
cipating units of government may use their
credit, revenues, and other resources to
‘pay costs and to service debt related to
intergovernmental activities." '
It is not necessary for me to pass.upon the question whéther
this conetitution#llprovision standing aloné is sufficient to
creaﬁe a conflict of interest as the above référehced sﬁatutoﬁy
_provisions are sufficient to-hold the‘officed incompatible.
. Your request refers to the position of “additiénal"
City gttorney as An office and I have, therefore, done the
saﬁe in thia.opihion. ‘This opinlon is not to be construed as
a determination as to whether such attorney ia an officer or
an employee. Whichever desiqnation miqht apply, the rasult in
this case would be the same.
I am therefore Qf'the opinion thatian “additional®
'.city attorngy,.Qho is. on a regular retainer pius hourly rate
basis, ii'a position wﬁich is fﬂcdmpatible yith that of county
board member. - |

Very truly yours,

ATTORNEY GENERAL



RoLanD W. BuRRiS
AU'ORNEY GENERAL -
STATE OF ILLINQIS

o LD -«
i

January 21, 1992
I-92-002

COMPATIBILITY OF OFFICES:
Hospital District Director
and State’s Attorney; City
Attorney and State’s Attorney

Honorable Stephen G. Sawyer
State’s Attorney, Wabash County
Wabash County Courthouse

401 Market Streets o

Mt. Carmel, Illinois 62863

Dear Mr. Sawyer: .

I have your letters wherein you inquire, firstly, ,
whether the offices of hospital district director and State’s
Attorney are incompatible, and, secondly, whether the offices
of city attorney and State’s Attorney are incompatible.

Because of your need for an expedited response, I will comment
informally upon the questions you have raised.

Offices are deemed to be incompatible where the
constitution or a statute specifically prohibits the occupant
of one office from holding the other, or where the duties of
the two offices conflict so that the holder of one cannot, in
every instance, fully and faithfully discharge the duties of
the other. (People ex rel. Myers v, Haas (1908) 145 Ill. App.
283, 286; see generally People ex rel. Teros v. Verbeck (1987),
155 Ill. App. 34 81.) There are no constitutional or statutory
provisions which prohibit simultaneous tenure in the offices of
hospital district director and State’s Attorney. Therefore,
the issue is whether a conflict of duties could arise if one
person were to occupy both offices.

500 South Se.co‘nd Street, Springfield, llinois 62706 217-782-1090 » TDD 217-785-2771 « FAX 217-782-7046
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Section 5-1005 of the Counties Code (Ill. Rev. Stat.
1989, ch. 34, par. 5-1005) authorizes a county, inter alia:"

"6. To cause to be erected, or otherwise
provided, suitable buildings for, and maintain a
county hospital and necessary branch hospitals
and/or a county sheltered care home * * * for the
care of such sick, chronically ill or infirm °
persons as may by law be proper charges upon the
county, or upon other governmental units, and to
provide for the management of the same. * * *

* % * . ]

While a county is granted the authority to maintain a
county hospital, this authority is limited by the language of
section 23 of the Hospital District Law (Ill. Rev. Stat. 1989,
ch. 23, par. 1273), which provides, in pertinent part:

"In case any Hospital District organized
hereunder shall be coterminous with or shall
include within its corporate limits in whole or
in part any pre-existing public agency authorized
to own, operate and maintain a public hospital
and to levy taxes for any such purpose, then such
public agency shall cease to exercise any power
in respect to hospitals within such Hospital
District from and after the date that it receives
written notice from the Director of Public Health .
to .cease operation of its hospital, * * * such
public agency shall not thereafter own, operate,
maintain, manage, control or have an interest in
any public hospital within the corporate limits
of said Hospital District. * * * Where in any

case any pre-existing public agency is in fact
owning, operating and maintaining a public
hospital located within the corporate limits of a
Hospital District organized under this Act, such
public agency shall be paid and reimbursed, upon
such terms as may be agreed upon. by its corporate
authorities and the Board of Directors of such
Hospital District, its actual expenditures

theretofore made in acquiring the land for any
..such hospital and in acquiring, constructing,
‘improving or developing any existing hospital
facilities, not including funds advanced for that
purpose or otherwise paid or expended either
directly or indirectly by State or Federal
governments. The terms of payment shall provide
for reimbursement in full within not less than
twenty years from the date of such agreement.
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In case the amount and terms of
reimbursement cannot be determined or agreed upon
between the corporate authorities of any existing
public agency and the Board of Directors of the
Hospital District, the Board of Directors of such
Hospital District shall cause a description of
the existing hospital facilities to be made,
together with an estimate of all actual '
expenditures made by the public agency therefor
and shall tender payment of the total amount so
estimated in writing to the corporate authorities
of such public agency. * * * In case such a
tender is not accepted in writing by the
corporate authorities of such public agency-
within thirty days after the same is made, the

. Hospital District by its Board of Directors shall
file a petition in the Circuit Court of the
county in which the Hospital District and such
public agency or the major portions thereof are

situated, making such public agency a party
defendant thereto, setting forth a description of

the hospital facilities, the estimated amount of
expenditures made by the defendants thereon, the
fact that a tender had been made for the payment
of the actual expenditures in accordance with the
estimate, and praying that it be determined by
the Circuit Court the true amount of such
expenditures by said public agency.

* % * "
(Emphasis added.)

For purposes of the Hospital District Law, the term "public
agency" is defined as follows:

" * % *

(g) ‘Public Agency’ means any municipality,
"county, township, tuberculosis sanitarium
district, or political subdivision that maintains

a_public hospital."

(Emphasis added.)

(I11. Rev. Stat. 1989, ch. 23, par. 1252(qg).)
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Under the statutes quoted above, it is foreseeable
that a hospital district and a county could enter into a
contract whereby the hospital district would reimburse the
county for its actual expenditures in acquiring, constructing
and maintaining hospital facilities. Moreover, in the event
that the amount and terms of reimbursement cannot be agreed
upon between a hospital district and a county which is
operating a hospital, the Board of Directors of the Hospital
District is authorized to file a petition in the appropriate
circuit court naming the county as party defendant.

A State’s Attorney is the legal advisor and attorney
for county officers. (Ill. Rev. Stat. 1989, ch. 34, par.
3-9005.) Therefore, as part of his or her official duties, a
State’s Attorney may be called upon to render advice or an
opinion on, or to assist in the negotiation of, the terms of a
reimbursement contract between a county and a hospltal
district. similarly, it appears that a hospital district
director, in implementing the powers granted to the board under
the Hospital District Law, would be called upon to vote on the
terms of a reimbursement contract entered into between the
board and a county. It is well established that one person
cannot adequately represent the interest of two governmental
units when those units contract with one another. (Ill. Att'y.
Gen. Op. No. 91-031, issued July 26, 1991; Ill. Att’y. Gen. Op.
No. 91-923, issued June 6, 1991; Ill. Att’y. Gen. Op. No.
91-015, issued March 14, 1991). Therefore, it appears that one
person would have a conflict of duties if he or she were to
serve in both offices simultaneously.

I would also note that a hospital district is
authorized to file a petition naming a county which operates a
hospital facility within its district as a party defendant, if
a reimbursement agreement cannot be reached. Because the
State’s Attorney must defend all actions brought against his or
her county (Ill. Rev. Stat. 1989, ch. 34, par. 3-9005), a
hospital district director who is also a State’s Attorney would
find himself or herself in the position of having divided
loyalty and a conflict of interests. Consequently, because of
the potential conflict in the duties of the offices in
question, it does not appear that the same person may hold the
offices of hospital district director and State’s Attorney
51mu1taneously.

You further inquire whether, in addition to serving as
State’s Attorney, a person could also serve as city attorney
for Mt. Carmel, a city wholly situated in Wabash County. As
indicated above, offices are deemed to be incompatible where
the holder of one office cannot, in every instance fully and
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faithfully discharge the duties of the other. 1In reviewing the
duties of both a State’s Attorney and a city attorney, this
office has long held that there are instances when the duties
of the two offices conflict, thus preventing one person from
holding both offices simultaneously. 1910 Ill. Att’y. Gen. Op.
484; 1925 Ill. Att’y. Gen. Op. 159; 1927 Il1ll. Att’y. Gen. Op.
150; 1933 Il1l. Att’y. Gen. Op. 85; 1977 Ill. Att’y. Gen. Op. 81l.

By way of illustration, provisions in the Counties
Code (Ill. Rev. Stat. 1989, ch. 34, par. 1~-1001 et seq.)
specifically contemplate that a county and a municipality may
enter into a contract for the collection and disposition of
garbage (Ill. Rev. Stat. 1989, ch. 34, par. 5-1048) or for the
provision of police protection (Il1l. Rev. Stat. 1989, ch. 34,
par. 5-1103.1). Because both the State’s Attorney and the city
attorney are the legal advisors for their respective governing
authorities, it is foreseeable that during the negotiations
over a contract’s terms, the attorney for either or both of
these units of government could be contacted for an opinion or
advice on an issue. If the same individual were to serve in
both positions simultaneously, he or she would be unable to
represent the interests of both units of government fully and
faithfully.

While the offices of State’s Attorney and city
attorney are incompatible, a State’s Attorney may properly
serve as legal consultant to a city. Attorney General Scott
determined that the doctrine of incompatibility of offices does
not apply to municipal legal consultants. Thus, in opinion
S-1254 (1977 Ill. Att’y. Gen. Op. 81), he concluded that a
State’s Attorney could act as a village’s legal consultant,
because a consultant advises the village on only a case by case
basis. Thus, a consultant can refrain from rendering advice on
those matters which relate to his or her duties as State’s
Attorney.

This is not an official opinion of the Attorney
General. If we may be of further assistance, please advise.

Very truly yours,

MICHAEL J. LUKE
Senior Assistant Attorney General
Chief, Opinions Division
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