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Whatcom Watch is a volunteer print and online 
newspaper that covers issues of environment, 
media and government primarily in Whatcom 
County. It is supported by individual contributions 
and local advertising. While the paper presents 
views not often covered by other publications, it 
nevertheless endeavors to be as fair as possible 
in selecting a presentation of challenging ideas. 
It can only achieve this with the active involve-
ment of its readership, and reader response is 
encouraged. 

Toward this end Whatcom Watch serves as 
a community forum. Editors reserve the right 
to edit all submissions, including letters, for ac-
curacy, length and clarity of expression. While 
opinions expressed in articles need not re!ect 
the views of editors, the newspaper strives to 
present material that is of value and concern to 
the community. When Whatcom Watch editors 
spend time editing a submission, it constitutes 
our commitment to publish the submission and 
the author’s tacit agreement with us that the 
submission will be published in the newspaper. If 
an article is accepted for publication in Whatcom 
Watch, it must not appear in another publication 
(print or Internet) before the Watch has appeared 
on newsstands. 

Whatcom Watch is published monthly (ex-
cept for the combined October/November issue). 
Subscription prices: see back page. Direct all 
correspondence to: Whatcom Watch, PO Box 
1441, Bellingham, WA 98227-1441. Approxi-
mately 2,000 copies are printed. Free copies are 
distributed to more than 50 locations in Whatcom 
County. Funding comes from donations, subscrip-
tions and local advertising.

Copyright
Content may be copied for non-commercial use if 
attributed (Creative Commons BY-NV 3.0 license 
terms apply).
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Watch on Media

by Jennifer Karchmer

Freelance journalists and small newsrooms 
that lack funds to hire lawyers can get pro 
bono legal representation from Microsoft 
and Seattle law !rm Davis Wright Tremaine.

"e two companies joined forces in 2020 
to launch the Protecting Journalists Pro 
Bono Program. Attorneys from Microsoft 
and DWT with media law training are 
o#ering pro bono assistance in three areas 
important to newsrooms and freelancers: 
1) pre-publication review of articles, 2) 
Freedom of Information requests, and 3) 
quashing subpoenas that try to force a 
journalist to hand over their notes or con-
!dential sources. 

"e partnership also relies on existing 
resources that three nonpro!ts known for 
their work defending press freedom o#er: 
"e Reporters Committee for Freedom of 
the Press (RCFP), the First Amendment 
Coalition (FAC) and the Washington Coali-
tion for Open Government (WCOG). Each 
of these maintains a helpline to !eld calls 
from reporters so they will make referrals to 
the program for pro bono work.

Sima Sarrafan, a Senior Attorney at Mi-
crosoft who had worked at DWT and was 
drawn to First Amendment issues, came up 
with the idea to collaborate after attending a 
DWT seminar on how to defend a journal-
ist from a subpoena.

“I knew that there was an opportunity 
there to take the investment of time that 
we’re all frankly making in pro bono work 
and add another way to channel that,” she 
said on Nov. 23 during a phone interview. 
"e idea to provide pro bono help perco-
lated for her as she noticed an imbalance of 
power between those who try to use the law 
to silence and censor voices, and reporters 
and newsrooms that lack the ability to pay 
attorney fees. “"e specter that [a journalist] 
may get sued and !nancially taken down by 
the threat of someone who doesn’t want that 
story to be told I think is unfair,” she added.

Most law !rms o#er pro bono assistance 
as the American Bar Association recom-
mends in its Model Rules of Professional 
Conduct (Rule 6.1) that lawyers provide 
at least 50 volunteer hours a year. "e term 
pro bono comes from the Latin pro bono 
publico, which means “for the public good.”

"e seminar Sarrafan attended was led 
by DWT Partner and longtime newsroom 
attorney "omas Burke, who has defended 
journalists and the First Amendment for 
close to 30 years. He also chairs the !rm’s 
Pro Bono and Social Impact committee, so 
when the two spoke in January 2020, they 
formed the program as a pilot starting in 
Washington and California with the hope 
to expand nationwide.

Threats Against 
Journalism
Such an initiative comes at an appropri-
ate time in the industry. Journalists and 
newsrooms are under threat, pressured to 
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produce more content with less resources 
— including legal advice, and there’s an 
increase in libel threats, subpoena requests, 
and physical assaults on reporters while 
covering demonstrations. Since 2017, at 
least 82 journalists have been subpoenaed 
or had their records seized, and some have 
received multiple subpoenas, according to 
the U.S. Press Freedom Tracker, maintained 
by the Committee to Protect Journalists. 
"e tracker monitors arrests, physical at-
tacks, border stops, equipment damage, 
subpoenas, legal orders and other violations 
against reporters.

For a local case of a journalist subpoena, 
we can look to last summer when !e Seattle 
Times and four Seattle TV stations were be-
ing forced by the Seattle Police Department 
to hand over unpublished images and video 
from the May 30 racial justice protests. "e 
SPD wanted the footage to aid in solving 
crimes that occurred in downtown Seattle 
that weekend. 

With DWT as their legal counsel, the 
media outlets fought the subpoena for 
months, trying to convince the judge that 
the media is not an arm of the government. 
"ey had appealed a judge’s decision that 
the subpoena was enforceable, but eventu-
ally the SPD dropped their pursuit (see 
Whatcom Watch, Oct/Nov. 2020, “A Win 
For Press Freedom”).

Of course, an established news company 
like !e Seattle Times has the resources to 
retain a !rm like DWT that specializes in 
defending the First Amendment. 

However, a freelance reporter or a com-
munity newsroom would have their hands 
full with a subpoena — facing the threat of 
jail time if they don’t comply, a mountain 
of attorney fees, and confusing legalese to 
sift through. 

“"e !rst one was scary, but after that, we 
knew what our rights were as reporters, and 
that [the subpoena] could be quashed,” said 
Illinois journalist John Kraft in a Dec. 23 
email. Kraft, who has been served four sub-
poenas for his reporting for Edgar County 
Watchdogs, contacted the Reporters Com-
mittee for Freedom of the Press (RCFP) 
for pro bono assistance. He estimated 
attorney fees would be in the $5,000 to 
$10,000 range, e#ectively shutting down 
the nonpro!t government watchdog blog 
he started with fellow muckraker Kirk Al-
len. “We would have faced !nancial ruin if 
we did not have support from nonpro!ts 
interested in assisting reporters with legal 
issues,” Kraft added. 

When Western Washington University 
Associate Professor of Journalism Carolyn 
Nielsen was subpoenaed years ago, she 
sought pro bono assistance from RCFP, 
which got her in contact with DWT attor-
neys. In 2010, the city of Chicago/Chicago 
Police Department were asking for her 
notes related to a story she wrote in 1994 
while a graduate student at Northwestern 
University. 

Nielsen, who has helped !e Western Front 
student journalists !ght subpoenas, was 
“outraged” about !e Seattle Times subpoena 
case. “"at this even happened showed the 
critical need for legal defense for journal-
ists,” she said in a Dec. 16 email. 

For the Public Good
Journalists and newsrooms in Washington 
or California that seek pro bono assistance 

in any of the three areas of the program: 1) 
pre-publication review, 2) FOI assistance, or 
3) quashing a subpoena, can contact "e Re-
porters Committee for Freedom of the Press 
(RCFP), the First Amendment Coalition 
(FAC) and the Washington Coalition for 
Open Government (WCOG). Go to their 
websites and locate their reporter’s hotline.

Washington, D.C.-based RCFP, for exam-
ple, has a 24/7 reporter’s hotline, which has 
experienced an increase in requests the past 
few years, according to sta# attorney Sarah 
Matthews, who spoke via phone interview 
on Nov. 19. "e RCFP hotline has been in 
existence since the 1970s, she said, and calls 
and email requests have increased by about 
30 percent from 2013, the latest data show. 
She expects the number for 2020 to exceed 
the prior year, because as of September, 
there were 350 requests — about the same 
amount for all of 2019.

Matthews, who worked on her high 
school and college newspapers and interned 
at Newsweek, says journalists need support 
to pursue their work holding government 
accountable. In its 2019-2020 Report to 
Donors, the RCFP said journalists and 
newsrooms would more aggressively pursue 
investigative reporting, “if they had access to 
an attorney to review sensitive stories before 
they are published and provide defensive 
support when reporters are served with 
subpoenas or threatened with lawsuits.”

First Amendment Coalition Executive 
Director David Snyder is thrilled to be 
on board with the program because FAC’s 
mission is to assist news outlets that don’t 
have a legal department or regular access to 
a team of media lawyers. “Because we have 
so many more $edgling news outlets, and so 
many fewer newspapers with the budget to 
hire lawyers, there are too many journalists 
going without legal help,” he said on Dec. 
10 in an email interview.

Like RCFP, FAC maintains a helpline, 
which addressed more than 750 requests in 
2019. FAC !elds queries from reporters and 
members of the public alike, ranging from 
issues related to public records and public 
meetings to subpoenas to the First Amend-
ment, according to Snyder.  FAC doesn’t 
o#er pre-publication review for reporters.

To combat the threat to journalistic 
freedom a subpoena can pose, FAC has 
its Subpoena Defense Initiative, a referral 
network of attorneys specially trained in 
protecting journalists. 

“When someone enlists the power of the 
courts to compel journalists to testify or turn 
over unpublished materials, they undermine 
the ability of the press to operate indepen-
dently of the government,” according to the 
FAC website. 

Many states, including Washington and 
California, have shield laws to protect a 
journalist’s privilege, and federal circuit 
courts have recognized a journalist’s right 
to refuse to disclose their notes. "e Seattle 
Police Department subpoena from last sum-
mer, which tried to compel !e Seattle Times 
and the four TV news stations to provide 
unpublished material, was the first sig-
ni!cant appellate test of Washington’s 2007 
shield statute, RCW 5.68.010, according to 
Eric Stahl, a DWT attorney who defended 
!e Seattle Times and the TV stations. Stahl 
served as one of Nielsen’s lawyers in her 
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subpoena case, too. He said the purpose of the shield law is not only to 
protect reporters from appearing like they are an arm of the state, but 
also to encourage the public and potential sources to con! de in reporters. 

“I think if the press had to respond [to a subpoena], any time they 
had potentially discoverable information in some lawsuit, the burden on 
their time would be extreme,” Stahl said in a Nov. 20 phone interview. 
“It would prevent them from doing their jobs. It would cause sources 
to dry up and be less and less willing to disclose information on matters 
of public interest.”

Resources for Journalists
Journalism organizations like the Committee to Protect Journalists, 
the Society of Professional Journalists and Reporters Without Borders 
each o# er a unique perspective and resources to defend press freedom. 
" e Protecting Journalists Pro Bono Program is not trying to replace 

the work done by those organizations, but rather enhance journalist 
safety, according to Burke. Reporters should be able to do their work 
unencumbered and publish important stories, he added. 

For the pre-publication service, the program provides trained media 
lawyers to review news articles, podcast scripts and other journalistic 
productions for potentially libelous or defamatory language. Burke 
emphasizes that their lawyers can provide guidance and advice, but 
ultimately, it’s the reporter in control of what goes to print. 

“We don’t make a decision about what they publish or what they 
don’t publish,” said Burke, who also teaches media law at UC Berkeley 
Graduate School of Journalism. “We help them identify risks and we 
talk them through those based on the review that we’ve done.”

" e second arm of the program, FOI assistance, can help journalists 
who are getting pushback from agencies on open government requests. 
" e Washington State Coalition for Open Government makes referrals 
to the program speci! cally for journalists who are experiencing resistance 
by agencies to provide public records, according to WCOG President 
Toby Nixon. " e WCOG helpline receives two to three requests per 
week, on average, he said in a Dec. 17 email, and those calls come from 
journalists and members of the public.

" e third component of the program is the subpoena support. 
Receiving a subpoena can be daunting for a freelancer who’s focused 
on reporting and writing and not defending herself/himself in a legal 
battle nor considering the consequences, which as mentioned, could 
include jail time.

“Generally, any person who is asked or ordered to testify at a legal 
proceeding, or to produce documents relevant to one, is required to 
comply,” according to Jonathan Peters, Associate Professor of Journal-
ism/Law at " e University of Georgia. In his 2016 Columbia Journalism 
Review article, “Shield laws and journalist’s privilege: " e basics every 
reporter should know,” Peters says the purpose of the penalty is not to 
punish, but to “extract compliance.” 

Experts agree, a reporter who receives a subpoena requesting his/
her notes, materials or sources should seek the help of an experienced 
media attorney and act quickly as a subpoena typically has a deadline 
to respond. 

 “The specter that [a 
journalist] may get sued and 
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the threat of someone who 
doesn’t want that story to 
be told I think is unfair.”

– Sima Sarrafan, 
Microsoft attorney
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