IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION
KIRK ALLEN,
EDGAR COUNTY WATCHDOGS,
Plaintiffs,
v.
ILLINOIS DEPARTMENT OF
PUBLIC HEALTH,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
COMPLAINT

NOW COME Plaintiffs, KIRK ALLEN and EDGAR COUNTY WATCHDOGS, by the
undersigned attorneys of the Law Offices of Robert T. Hanlon & Associates P.C., and bring this
suit to overturn Defendant ILLINOIS DEPARTMENT OF PUBLIC HEALTH’s (“IDPH”) failure,
in willful violation of the Illinois Freedom of Information Act, to comply with Plaintiffs’ Freedom
of Information Act request for the source data used in IDPH’s “2019 Novel Coronavirus (COVID19) Situation Update” presentation decks, which are shared and shown during its webinars. In
support of the Complaint, Plaintiffs state as follows:
INTRODUCTION
1.

Pursuant to the fundamental philosophy of the American constitutional form of

government, it is the public policy of the State of Illinois that all persons are entitled to full and
complete information regarding the affairs of government and the official acts and policies of those
who represent them as public officials and public employees consistent with the terms of the
Illinois Freedom of Information Act (“FOIA”). 5 ILCS 140/1.

2.

Restraints on access to information, to the extent permitted by FOIA, are limited

exceptions to the principle that the people of this state have a right to full disclosure of information
relating to the decisions, policies, procedures, rules, standards, and other aspects of government
activity that affect the conduct of government and the lives of the people. 5 ILCS 140/1.
3.

Under FOIA Section 1.2, “[a]ll records in the custody or possession of a public

body are presumed to be open to inspection or copying. Any public body that asserts that a record
is exempt from disclosure has the burden of proving by clear and convincing evidence that it is
exempt.” 5 ILCS 140/1.2.
PARTIES
4.

Plaintiffs KIRK ALLEN and EDGAR COUNTY WATCHDOGS are members of

the media and made the FOIA request in this case.
5.

Defendant ILLINOIS DEPARTMENT OF PUBLIC HEALTH (“IDPH”) is a

public body located in Cook County, Illinois.
SEPTEMBER 19, 2020, FOIA REQUEST
6.

On September 19, 2020, Plaintiffs submitted a FOIA request to IDPH for a “copy

of the source data used for the 2019 Novel Coronavirus (COVID 19) Situational Update webinar
documents.” Plaintiffs stated that the request seeks “that data for each published webinar.”
Plaintiffs further clarified: “The most recent is the September 16, 2020 document, and the source
data I am seeking is for the pie chart on page 13 of that document.” Exhibit A.
7.

On September 28, 2020, IDPH sought an extension of five-business days. Exhibit

8.

On October 23, 2020, Plaintiffs requested a status update, but IDPH never provided

B.

the requested records or responded to the request for records. Exhibit B.
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Section 3(e) of FOIA allows the public body to take an extension for “not more than 5
business days from the original due date.” Section 3(e) also states that the requester and
the public body “may agree in writing to extend the time for compliance for a time period
to be determined by the parties.” 5 ILCS 140/3(e).
9.

IDPH’s deadline to respond was October 5, 2020.

10.

IDPH never sought and Plaintiffs never agreed to any additional extensions, in

writing or otherwise.
11.

As of the date of this filing, IDPH has not complied with FOIA and has produced

no records responsive to the request.
12.

5 ILCS 140/3 (d) provides in pertinent part as follows:
Each public body shall, promptly, either comply with or deny a request for
public records within 5 business days after its receipt of the request, unless
the time for response is properly extended under subsection (e) of this
Section. Denial shall be in writing as provided in Section 9 of this Act.
Failure to comply with a written request, extend the time for response, or
deny a request within 5 business days after its receipt shall be considered
a denial of the request. … A public body that fails to respond to a request
received may not treat the request as unduly burdensome under subsection
(g).

13.

The Illinois Freedom of Information Act (5 ILCS 140/9(a)) provides the

following with respect to each denial:
Sec. 9. (a) Each public body denying a request for public records shall
notify the requester in writing of the decision to deny the request, the
reasons for the denial, including a detailed factual basis for the application
of any exemption claimed, and the names and titles or positions of each
person responsible for the denial. Each notice of denial by a public body
shall also inform such person of the right to review by the Public Access
Counselor and provide the address and phone number for the Public Access
Counselor. Each notice of denial shall inform such person of his right to
judicial review under Section 11 of this Act.
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COUNT I – SEPTEMBER 19, 2020, FOIA REQUEST,
FAILURE TO PRODUCE RECORDS
14.

Plaintiffs hereby incorporate by reference paragraphs 1-13.

15.

IDPH is a public body under FOIA.

16.

The records sought in the FOIA request are non-exempt public records of IDPH.

17.

IDPH violated FOIA by: A) failing to produce the requested records, B) failing to
provide a written notice of denial. C) failing to either cite to an exemption, D)
failing to provide a factual basis for any exemption claimed, E) failing to alert
Plaintiff of the right to seek review by the Public Access Counselor and F) failing
to notify plaintiff of the right to seek judicial review.

18.

The failure to provide the written records was willful and wanton or otherwise in
bad faith. It has now been nearly six (6) months since the request was made.

WHEREFORE, Plaintiffs pray that this honorable Court grant the following relief:
i.

declare that IDPH has violated FOIA;

ii.

order IDPH to conduct an adequate search for the requested records;

iii.

order IDPH to produce the requested records;

iv.

enjoin IDPH from withholding non-exempt public records under FOIA;

v.

order IDPH to pay civil penalties;

vi.

award Plaintiffs reasonable attorneys’ fees and costs; and

vii.

award such other relief the Court considers appropriate.
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COUNT II – SEPTEMBER 19, 2020, FOIA REQUEST,
FAILURE TO PERFORM AN ADEQUATE SEARCH
19. Plaintiffs hereby incorporate by reference paragraphs 1-18.
20. IDPH is a public body under FOIA.
21. IDPH bears the burden of proving beyond material doubt that it performed an
adequate search for responsive records.
22. IDPH has failed to come forward with sufficient evidence to carry this burden.
23. IDPH has violated FOIA by failing to adequately search for responsive records.
WHEREFORE, Plaintiffs pray that this honorable Court grant the following relief:
i.

declare that IDPH has violated FOIA as reflected in this complaint;

ii.

order IDPH to conduct an adequate search for the requested records;

iii.

order IDPH to produce the requested records;

iv.

enjoin IDPH from withholding non-exempt public records under FOIA;

v.

order IDPH to pay civil penalties;

vi.

award Plaintiffs reasonable attorneys’ fees and costs; and

vii.

award such other relief the Court considers appropriate.

COUNT III – SEPTEMBER 19, 2020, FOIA REQUEST,
WILLFUL AND INTENTIONAL OR OTHERWISE BAD FAITH VIOLATION OF FOIA
24. Plaintiffs hereby incorporate by reference paragraphs 1-18.
25. The act provide in subsection 3(j) the following:
If the court determines that a public body willfully and intentionally
failed to comply with this Act, or otherwise acted in bad faith, the court
shall also impose upon the public body a civil penalty of not less than
$2,500 nor more than $5,000 for each occurrence.
26. The records sought in the FOIA request are non-exempt public records of IDPH.
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27. IDPH willfully and intentionally, or otherwise in bad faith failed to comply with
FOIA.
28. IDPH violated FOIA on each of the following occurrences:
a. Failing to timely respond to plaintiff’s FOIA request;
b. failing to provide a written notice of the denial;
c. failing to either cite to an exemption;
d. failing to provide a factual basis for any exemption claimed;
e. failing to alert Plaintiff of the right to seek review by the Public Access
Counselor; and
f. failing to notify plaintiff of the right to seek judicial review
WHEREFORE, Plaintiffs pray that this honorable Court grant the following relief:
i.

declare that IDPH has violated FOIA;

ii.

order IDPH to conduct an adequate search for the requested records;

iii.

order IDPH to produce the requested records;

iv.

enjoin IDPH from withholding non-exempt public records under FOIA;

v.

order IDPH to pay civil penalties totaling ;

vi.

award Plaintiffs reasonable attorneys’ fees and costs; and

vii.

award such other relief the Court considers appropriate.

Dated: April 21, 2021
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RESPECTFULLY SUBMITTED,
/s/ Robert T. Hanlon
Attorneys for Plaintiffs,
KIRK ALLEN,
EDGAR COUNTY WATCHDOGS
Robert Hanlon
131 East Calhoun Street
Woodstock, Illinois 60098
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