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From the above, it would seem that the Department has clear 
statutory authority to purchase air rights and, therefore, your answer 
to Question No. 3 would be in the affirmative. It is noted that the pur­
chase of air rights of land pursuant to this statutory provision is sub­
ject to certain considerations such as the requirement that payment 
be made out of appropriations made by the Legislature for uny such 
purpose and other specifically stated conditions set forth in this para­
graph. Your attention is specifically called to the fact that funds ap· 
propriated for such purposes are subject to the conditions set out in 
paragraph 22.41 of the same chapter. It would, therefore, of course, 
be necessary that any work anticipated for which payment is to be 
made out of funds appropriated for this purpose shall be expended 
only upon projects which are in the State airport plan or in the State 
airway system as prepared or revised from time to time by the Depart­
ment, etc. 

It is noted that Paragraph 22.74, Illinois Revised Statutes 1967, 
Chapter 15Vi!, provides as follows: 

"In exercising its powers and performing its functions under the laws of 
this State pertaining to aeronautics, when it is necessary for the use and benefit of 
the public, pursuont to such laws, that private property be taken or damaged or 
entry be made on private property, for the purpose of constructing and installing 
any airport, restricted landing area or other air navigation facility, including 
buildings, structures and other improvements in connection therewith, the De­
partment in the name of the State, within the limitations of available :appropria­
tions, shall have the right to purchase the necessary land, rights in land, or ease­
ments, including nvigation easements, from the owner thereof and purchase from 
the owner the right of entry, or If compensation therefor cannot be agreed upon 
between the Department and the owner, to have just compensation ascertained 
and to acquire and pay for such property, land, easement or right of entry, in 
the manner provided for in 'An Act to provide for the exercise of the right of 
eminent domain,' approved April 10, 1872, as amended. When the Department, 
in the nnme of the State, files a petition to condemn any private property, rights 
in lnnd, or ensement, as herein provided, the Department may enter upon the 
land and premises, and the buildings or structures located thereon, notwithstanding 
that the dnmage or compensation in connection with such condemnation h:is not 
theretofore been determined and paid." 

General power is given to the Department for exercise of eminent 
domain when it is necessary for the purpose of acquiring title, rights 
in land or easements including avigation easements. This statutory 
provision would appear to be broad enough to cover any exercise of 
the power of eminent domain as anticipated in your Question No. 4. 
The answer, therefore, to Question No. 4 is in the affirmative. 

It is noted that the various statutory provisions in Chapter 15Y2 
dealing with the title to land or easements therein either through pur­
chase or condemnation limit the activities of the State through your 
Department to items that will be paid for out of appropriations made 
by the Legislature for the particular purpose under consideration. In 
this connection, your attention is called to specific language on this 
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subject contained in Paragraph 22.34 quoted above. An appropriation 
must be available to the Department for the purposes anticipated in 
your Questions No. 3 and 4. The appropriation, of course, need not 
be so specific as to designate the particular airport concerned with. 
As you will note by reference to my Opinion No. UP-937 referred to 
above the question as to whether or not funds appropriated for a spe­
cific type of work or use and earmarked by the Department for one 
airport was found to be available for use at another airport for the 
same type of work or use since the appropriation bill itself did not 
restrict the use to any particular airport. 

(No. F-2028-November 22, 1968) 

A11~~~~7;1:,.,.ri,,? B~~,J°i-~:~1:'~:;;~~!.,;i;:.r;:f;c 8;'o':t ~ct~¥'i!: /;~1::'0 
Public Works Act outhoriz .. n county board to retain private legal counsel in conncctiCJD w;:J; 
the public work proje<:t.. authorized by said Act. The duliCJ of these attorney• should be 
direc:ted toward rendering on opinion concerning tho vnlidity and mercl\nntobility of the 
revenue bondo. Private attorneys may nlso be rctnined wberc gencrnl obligali011 bond' ore used 
as on alternative method of 6nanciog. 

31 ~7 !:[l'[1'?_'ftS CONSTRUED-Illinois Revised Stotutes 1987, Chapter 34, Pomgruphs 

Honorable William V. Hopf, State's Attornelj, DuPage C<>unty, Court 
House, Wheaton: 

I have your letter in which you inquire as follows: 
"The County of DuPage, in accordance with the County Public Works Act 

has created a Public Works Department :ind has issued Revenue Bonds there­
under. The County is now desirous of invoking an overall Cowity Plan for the 
collection and treatment of sewage. In order to firuince such a plan it is necessary 
to issue General Obligation Bonds. It is contemplated that a Countywide Refer­
endum requesting :iuthority for the issuance thereof will be held. 

Your Opinion is respectfully requested to be on the following questions: 
1. Section 17 of the Cowity Public Works Act ( 196.5 Illinois Revised Stat­

utes, Chapter 34, Section 3117) provides that bonds may be issued 'to pay the 
.cost of the construction . . . of any watenvorks properties or sewage facilities 
... including ... legal ... foes and costs .. .' There appears to be no restric­
tion on what lawyers may be employed. Question: Is there any reason why the 
County may not employ l:iwyers who are specialists in this field and whose opin­
ions arc 'marketable' :ind necessary to effect a sale of the bonds? 

2. Section 23 of said Act ( 1965 Illinois Revised Statutes, Chapter 34, Section 
3123) authorizes 3 County to issue General Obligation bonds to acquire wnter­
works properties or sewage facilities. It is recognized practice to include legal 
costs as part of the cost of acquisition and there appears to be no restriction as 
to what lawyers may be employed. Is there any reason why the County may not 
employ lawyers or speci:ilists in this field and whose opinions are 'marketable' a.nd 
necessary to see the bonds and pay for such services out of the proceeds of the 
bond issue? 

3. In the case of a general bond issue requiring an election a situation may 
:irise where the election does not carry. The services of lawyers who are special­
ists in setting up the election machinery authorizing the bonds are as necessary 
as when bonds are issued and delivered. H there are no proceeds of a bond 
issue as when an election does not carry, is there any reason why the Cowity may 
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n!)t pay for services rendered? Section 3102 of said Act provides that the County 
Board may employ a superintendent of Public Works and 'such other employees 
for the administration of the deparbnent as may be necessary.' In the alterna­
tive, may general corporate funds of the County be used? 

. The basic problem existing is whether or not the State's Attorneys office 
must be used by the County in handling either a Genernl Obligation Bond issue 
or a Referendum Bond issue. Can the County under these circumstances !Ure 
outside. Specialists and pay them from the General fund or in the alternative from 
the proceeds of a bond issue?" 

Parairaph 3117, Chapter 34, Illinois Revised Statutes 1967, (which 
. you cite) provides, in part, as follows: 

. "In order to pay the cost of the construction, acquisition by condemnation, · 
·purchase or otherwise of any waterworks properties or sewage facilities, or a com-

. . bination thereof, as the case may be, and the improvement or extension from time 
· to time thereof, including engineering, inspection, legal and financial feea and 

cosca, ·working capital, interest on such bonds during construction and for a rea· 
sonable period thereafter, establishment of reserves to secure such bonds and all 
or.her expendlrores of such county incJdentul and necessaty or convemeiit thereto, 
the county board is authorized to issue and sell revenue bonds payable solely 
from thP. inmme :incl n.wennP. derived. from t.he i:lpP.mtirm of the w:iterworh prop, 
erties or sewage facilities, or a combination thereof, as the case may be, and may 
also from time to time issue revenue bonds to refund any bonds at maturity or 
.pursuant to redemption provisions, or at any time before maturity with consent 
of the holders thereof. 0 0 0

" {Emphasis supplied) 

It must bP. noted that thP. IP.gal costs or IP.gal SP.rvices authori.7ed 
by Paragraph 3117 pertain only to the specific public work projects as 
are defined by the statute itself; the statute does not grant a county 
board broad power to retain attorneys. On the other hand :Paragraph 
3117 clearly provides that in connection with the funding of county 
waterworks and sewage facilities that legal costs can be incurred by 
the county board. It would seem that the power to incur legal costs 
necessarily entails the power to select attorneys and to enter into a con­
tractual relationship with the attorneys selected. 

In short, Paragraph 3117 authorizes the county board to retain 
private attorneys. The legal issue is, therefore, whether the statute as 
so constnled, unconstitutionally places, with private persons, the 
powers of the office of the State's Attorney, which is ·a constitutional 
office under the provisions of Article 6, Section 21 of the IJlinois Con­
stitution. 

A resolution of the issue presented compels, at the outset, refer­
ence to ·the case of Fergus v. Russel, 270 Ill. 304 ( 1915}. There the 
Court held that the Legislature ·could not appropriate money to the 
Insurance Superintendent for legal services and for traveling expenses 
of attorneys and court costs in prosecutions for violations of insurance 
Jaws for the reason that the Attorney General as a constitutional offi­
cer was vested by the constitution with all the common Jaw powers of 
the office and was therefore the only officer legally empowered to rep­
resent the people in any legal proceeding in which the state was a 
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party. The Court in Fergus pointed out the contradistin.ction between 
the office of Attorney General and the offices of other legal representa­
tives, extant at common law, and at page 342 commented as follows: 

"It is true there were other representatives of the crown in the courts at com­
mon law, but they were all subordinate to the Attorney Gener.ii. By our con­
stitution we created this office by the common law designation of Attorney General 
and thus impressed it with :ill its common law powers and duties. As the office 
of Attomev General is the onlv office at common law wliich la tl1us created by 
our constitution the Attorney General is the chief lnw officer of the· State, and 
the only officer empowered to represent the people in any suit or proceeding in 
which the State is the real party in interest, except where the constitution or a 
constitutional statute may provide otherwise. 0 0 0

" (Emphasis supplied.) 

The Fergus decision was found to be germane to a statute which 
uniquely regulated the office of State's Attorney. People e:t 'Tel. Kunst­
man v. Nagano, 389 Ill. 231, 247 (1945). This case dealt with an 
Illinois statute which allowed an alien to hold title to realty in Illinoi:i 
for a certain period of time. After the expiration of that period the 
statute made it the duty of tho Statc'i; Attorney to bring an action to 
divest the alien of title. The statute provided that if the State's Attor­
ney did not act; that an;• private citizen, with tho aid .of hi:. own attor 
ney, could bring the action. The statute further provided for a forced 
sale by competitive bidding subject to outstanding leins. Defendant, 
the alien, challenged the constitutionality of the statute on the ground 
that the statute attempted to confer the public duties of the State's 
Attorney upon private citizens. 

The Court declared the statute uncorn;titutional, and found the 
principles of Fergus to be generally applicable. However, at page 249, 
it made the following comment: 

"It thus appears from a rather extended line of cases by this court that we 
have always viewed a State's Attorney as a constitutional officer with rights and 
duties analogous to or largely coincident with the Attorney General, though 
not identical, and the one to represent the county or People in matters affected 
with a public interest. 0 0 0

" (Emphasis supplied.) 

Although the Court in the Nagano case did base its holding on 
the theory that the statute authorized an unconstitutional curtailment 
of the powers of the State's Attorney, it seems that the Court also ob­
jected to the statute for the reason that a private person, in the capac­
ity of relator, might utilize the statutory plan improperly by parting 
the alien from his realty at a consideration favorable to the relator. 
(In fact it seems that the statute licensed such conduct by allowing 
the private relator to be a competitive bidder at the forced sale and 
by further allowing such bidder and his attorney reasonable fees for 
their services, to be taxed as costs as directed by the Court, but not ex­
ceeding 20 per cent of the ultimate purchase price.) It is an under­
statement to declare that the statute, considered here, could not be so 
abusively utilized. 

. -

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight



124 

In Nagano the Court distinguished the case of People ex Tel. 
Hoyne v. Newcomer, 284 Ill. 315 (1918). The issue involved in New­
comer was the extent of the power of the State's Attorney to enter a 
nolle. prosequi in a criminal case in the Municipal Court of Chicago. 
The 1udge of the court had refused to enter the nolle prosequi of rec­
or~ and thereafter the State's Attorney had brought an action for a 
wnt of mandamus to compel him to do so. There was no state statute 

· · · regul~ting the enb'y of a nolle prosequi. In denying the writ the Court 
. questio~ed ~e wisdom of allowing the State's Attorney unlimited 

power m this area and also based its decision, in part, on the theory 
t~at the c_liscretionary decision of the respondent judge was not re­
VJewable m a mandamus proceeding. 

The Court in Nagano found the Newcomer case to be supportive 
of its decision in that (as implied by the Court at page 250) both cases 
approached the problem &om the viewpoint of the public interest to be 
served by. allowing or wsaJlowing the alleged encroachment upon the 
powers and prerogatives of the State's Attorney. 
· . Whatever independent significance this analysis might have, it 

. must also be noted that the Court in Newcomer rejected the argu­
ment of relator that as State's Attorney he possessed all the power pos­
sessed at common Jaw by the Attorney General and therefore had ab­
solute power to enter a nolle prosequi. The Court at pages 323 to 324 
stated: 

"The court will not consider the powers of the Attorney Cenerol of the 
~tate, who under our constitution is n State officer and a member of the execu­
tive department of the State representing the sovereignty of the people, but does 
not regard the powers of the State's Attorney as co-extensive with those of the 
Attorney General, who is a chief lnw officer of the State and head of the legal de-

. partment. (Fergus v. Russel, 270 Ill 304) The State's Attorney is a county 
officer elected for and within a county to perform his duties therein and is by 
statute charged with certain duties. (Cook County v. Healy, 222 Ill. 310.) 0 0 on 

. · The case of Ashton v. County of Cook, 384 Ill. 287 ( 1943) also 
wd not pertain to the constitutionality of a statute allegedly curtailing 
the power of the State's .t\,ttomey, but rather it concerned the question 
of.the power of the board of commissioners of Cook County to retain 
pnvate attorneys to institute legal proceedings for the collection of 
forfeited real estate taxes and penalties. The Court held that the con-

· tracts of employment were ultra vires. 
Although no specific statute authorized the board of commis­

sioners to incur the legal costs, it is of more importance to note that 
a statute (now in substance Sub-paragraphs 1 and 2, Paragraph 5, 
Chapter 14, Illinois Revised Statutes 1967) did then empower the 
State's Attorney: 
"_'t? comm~ni:c and prosecute all actions, suits, indicbnents and prosecutions, 
civil and cnmmal, in any court of record in his county, in which the people of 
the state or countr mny be concerned,' and second, 'to prosecute nil forfeited 
bonds and recognizances, and all actions and proceedings for the recovery of 
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" 

125 

debts, revenues, moneys, fines, penalties and forfeitures accruing to the state or 
his county, or to nny school district or road district in his county, 0 0 0 which may 
be prosecuted in the name of the People of the State of Illinois.' " (See page 297 
of opinion.) 

The Court seemed to confine the scope of its decision to a statu­
tory and not a constitutional-common law theory. The following com­
ments found, respectively, at pages 299 and 300 of the opinion are 
illustrative of this point: 

"It is alleged in appellants' pleadings thnt the occasion for employing private 
counsel was created by the increase of the number of defaults in the payment 
of trutes nnd that the State's Attorney did not have the time, in connection with 
his other duties, to institute such suits. County boards can exercise only such 
powers as are expressly given by law or such as arise by necessary implica­
tion from the powers granted or are indispensable to carry into effect the object 
and pUipOse of their creation. (Marsh v. People, 226 111. 464; County of Cook v. 
CilbBrt, 146 Ill. 268.) No provision Is made in the law which authorizes a board 
to employ private counsel in collection of delinquent taxes under the emergency 
pleaded, even though the State's Attorney approves the contracts as to form and 
gives his silent acquiescence to the procedure adopted. His consent cannot oper­
ute to supply the board with a power which the legislature l1as seen fit to with­
hold. 
0 0 0 0 0 

"The law is well settled that when the constitution or the laws of the State 
create an office, prescribe the duties of its incumbent and fix his compensation, 
no other person or board, except by action of the legislature, has the authority to 
contract with private individuals to expend public funds for the purpose of per­
forming the duties which were imposed upon such officer. (Fergus v. Russel, 270 
111. 304; Stevens v. Henry County, 218 Ill. 468; Hope v. CitrJ of Alton, 214 Ill. 
102.) 0 

• •" (Emphasis supplied.) 

This analysis of the Ashton case is for the most part applicable to 
The People ex rel. Courtney v. Ashton, 358 Ill. 146 ( 1934) where it 
was held that the State's Attorney had procedural authority to bring 
an action to enjoin certain officers and members of the board of com­
missioners of Cook County from paying upon the contracts made with 
these private attorneys who were to prosecute these tax collection 
cases. The doctrine of Fergus was relied upon more strongly in the 
Courtney case than in Ashton. 

In the Ashton case the cases of Mix v. People, 116, Ill. 265 ( 1886 ), 
Ottawa Gas Light Co. v. People, 138, Ill. 336 ( 1891), and People v. 
StTaus, 355 Ill. 640 ( 1934) were distinguished. 

It is also arguable that Ashton overruled these decisions. See page 
300 of the opinion in Ashton where the Court stated: "The statements 
in those cases which are counter to the conclusions reached are not 
adhered to." 

In each of these cases private counsel had been retained to prose­
cute tax foreclosure and collection suits and in each defendant ques­
tioned the authority of private counsel to represent the public interest. 
The holdings in these cases did not sustain this contention. The Court 
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in Ashton found these cases to be inapposite for the reason that there a 
collateral attack, upon the authority of private counsel, was made by 
the ~efendant delinquent taxpayers; the point was not raised, as it 
was 10 Ashton, by direct and separate litigation which tested the 
authority of private counsel. 

In an article entitled "The Relationship Between The Attomey­
General and The State's Attorney in Illinois," Vol. 1949 U. Ill. L.F. 507, 

. 5~9 the cases (with the exception of Ashton v. County of Cook, sitpra) 
c.1ted above are discussed and based upon such discussion the argu-

· ment is made that although the State's Attorney is a legal officer un­
known at common law and therefore not logically a possessor of in­
herent powers as is the Attorney General, nevertheless: 
"· : . . . . the nature of the office and the similarity of its functions with those 
·of the Attorney-General would give force to the view that he should have the 
common low powers of the Attorney-General. And this was the construction 
adopted by the Illinois Supreme Court. . . . . . ," 

· This statement is questionable. A preferable determination, on 
the basis of these cases, is that the office of State's Attorney, as a con­
stitutional office, should be given deference in order to prevent its leg­
islative obl;.teration, and that curtailments of the prerogatives of such 
a .constitutional office should be dealt with by examining, on a case by 
case basis, the exigencies aHected by allowing or disallowing the al-

. leged infringement. 
· In the factual context in which it is stated, the rule of constitu-

... tional and statutory construction set forth in The PeO'ple v. Toll High­
way Commission, 3 Ill. 2d 218, 236 ( 1954) is particularly applicable. 
The.re provisions of the State Toll Highway Commission Act were 
all~ged to be invalid in that the commission was authorized to appoint 
assistant attorneys and to retain special counsel with the consent and 
approval of the Attorney General. Another provision of the Act de­
clared the Attorney General to be the Commission's legal adviser and 
attorney. The Court relied upon the rule of construction which is to 
the eHect that a stafute should not be so literally construed so as to 
render it unconstitutional, and held that these statutes merely invested 
the commission with the power to defray the cost of legal expenses 
from toll highway expenses. The attorneys retained were held to be 
subordinates of the Attorney General and subject to his control. 

On the basis of the foregoing discussion, your first question must 
be given a qualified, affirmative answer. It is my opinion that Para­
graph 3117 authorizes the County Board to retain private counsel 
~hose duties should be directed toward rendering an opinion con­
cerning the validity and merchantability of these revenue bonds. The 
du~es of these attorneys would not exclude such preparatory legal 
adVIce as would assure the rendition of an integral opinion. 

Your questions two and three can be combined, in that, what is in­
volved is the effect of the alternative method of financing provided by 
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Paragraph 3123, Chapter 34, Illinois Revised Statutes 1967. Para­
graph 3123 allows the county board to issue general obligation bonds 
to finance the projects authorized by t11e Act. . 

Paragraphs 3117 and 3123 must be construed together, and also 
\vith the other provisions of the Act. Legislative intent is to be deter­
mined by consideration of the nature and objectives of a statute, and 
the consequences of different constructions. Electrical Contractors 
Ass'n. v. Illinois Building Authority, 33 Ill. 2d 587, 591 ( 1966); Carri­
gan v. Liquor Control Commission, 19 Ill. 2d 230, 233 ( 1960). 

Paragraph 3117 in its introductory language seems to limit the 
payment of the items thereafter set forth solely to the moneys derived 
from the sale of the revenue bonds. Moreover, Paragraph 3123 would 
seem to reinforce this conclusion for the reason that the method of 

. financing provided by Paragraph 3123 is contingent upon a favorable 
vote. 

This conclusion must be rejected. It ignores the fact that Para­
graph 3117 also sets out "financial fees and costs" as an item of ex­
pense. It is clear that this term refers to .financial counseling and un­
derwriting expenses. These expenses, together with the legal expenses, 
are preparatory in nature. In this regard it is important to note that in 
Paragraph 3117, the similar preparatory nature of these legal and 
financial costs is emphasized in that both items are juxtaposed within 
commas. 

In addition, Paragraph 3118 seems to commit to a County Board, 
issuing revenue bonds, the duty of adopting an ordinance which "shall 
also set out the total estimated cost of the project, fix the amount of 
bonds proposed to be issued, the maturity or maturities, the interest 
rate and all details in respect thereof, and the covenants and under­
takings of the county .... " This provision would, at least, entail that 
the county incur some "financial" expenses before the board adopts a 
revenue bond ordinance. 

Your attention is also directed to the third sub-paragraph of Para­
graph 303, Chapter 34, Illinois Revised Statutes 1967 which author­
izes a county to make all contracts necessary to the exercise of its 
corporate powers and in relation to its property. 

The legislative intent expressed by these provisions seems to be 
that the county board must secure certain financial and legal informa­
tion before issuing these bonds. Neither the introductory language 
of Paragraph 3117, nor the contingent effect of Paragraph 3123, should 
be construed so as to deny to the county board this necessary informa­
tion. 

Therefore, your second and third questions are answered in the 
affirmative. However, this answer is limited in regard to the duties 
of these private attorneys in the same respect as is the answer to ques­
tion number one set out above. 



·.provisions. of section 14 of "AN. ACT concerning fees and salaries, 
etc.", supm, require filing fees based upon the pleading rather than 
the number of parties involved in the litigation. This appears· to be 
the general scheme throughout section 14, supra, and is thus evidence 
of·the legislative intent in its enactment. 

It is a cardinal rule of statutory construction that a: statute must 
· · ·.be construed so as to ascertain and give effect to the intention of the 

·:General Assembly as expressed in the statute. (Lincoln Nat. Life Ins. 
Co, v. McCarthy, 10 Ill. 2d 489.) As the intent of the legislature was 

· to provide for a filing fee based upon the pleading; rather than the 
parties involved in ·that pleading, I am of the opinion that the circuit 
clerk. may not charge a filing fee to each tax objector named in the 
tax objection complaint. It is apparent that the filing fee can be 

· charged only for each ·paper or document filed, rather than the num-
ber of parties to that docume_nt. · 

(No. S-565-March 28, 1978) 
OFFICERS-State's Attorney. The State's Altorney Is the ettornoy end legal advisor 

for the county. 
COUNTY· BOAR05--Powers. The board does not huv1.- the authority to hire an et· 

tomey to advise It with regard to the establishment of a public bulldlne commission.· 
CONSTITuTION CONSTRUED--Ullnols Constitution of 1970, article .VI, section 19. 

Hon. Hen,Y D. Sintzenich, State's Attorney, McDonough County, 
Macomb, IlUnois. 

I have your lette.r wherein you. state: 
'1 hereby request. your opinion on the following matter: . . 
Does the County Board have power to hire ·or ·authori7.e a standing com-

mittee of the County Board to hire legal counsel without regard as to whether 
or not the State's Attorney of the County- can provide the necessary legal infor-

. mation and or suvices? . . 
For example: Where the County Board authorizes a standing committee to 

hire legal counsel to provide advice and information concerning the establish­
ment of a building commission with 'the County." 

It is my understanding that the county board of McDonough 
County does not wish to create a county office but merely desires to 

' employ an attorney to advise the county board with regard to estab-
lishing a public building commission. · . 
· The office of ·state's attorney is created by. section 19 ·of article 
VI of the Illinois Constitution of 1970. Said section 19 reads as fol-. 
lows: · 

"A State's Attorney shall be elected in each county in 1972 and every fourth 
year thereafter for a four year temi. One State's Attorney may be elected to 
serve two or more counties if the governing boards. of such counties so provide 
·and a majority of the eleetors of each county voting on the issue. approve. A 
person shall not be eligible for the office of State's Attorney unless· h~ is a United 
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States citizen and a licensed attorney-at-law of this State.. H1s salary shall be 
provided by law," 

. The duties. of the state's attorney W-e delineated in section 5 of 
"AN ACT in regard to attorneys general and ·state's attorneys": (Ill. 
Rev .. Stat. 1971, ch. 14, par. 5.) ~aid section 5 reads as follows:. 

"The duty of each State's attorney shall be: 
( 1) To commence and prosecute all actions, suits, indictments and prose­

. cutions, civil and criminal, in the circuit court for· his county, in which 
. the people of the State or county may be concerned. 

(2)" To prosecute all forefeited bonds and recognizances, and all actions 
and proceedings for the recovery of debts, reve.nues, moneys, fines, 
penalties and forfeitures accruing to the State or his county, or to 
any school district or road district in his county against railroad or 

. transportation companies, which may be prosecuted in the name of 
the People of the State. of Illinois. 

( 3) To commence· and prosecute all. actions and proceedings brought by 
any county officer in his official capacity.. . 

(4) To defend all actions wid proceedings brought against his county, 
or agafust any county or State officer, in his official capacity, within 
his county. 

( 5) To attend the examination of all persons brought before any judge 
on. habeas corpus, when the prosecution is in his eounty. · 

( 6) To attend before judges· and prosecute charges of felony or misde­
meanor, .for which the offender is required· to be recognized ·to ap:. 
pear before the circuit court, when in his power so to do. 

( 7) To give his opinion, without fee or reward, to any county officer in 
his county, upon any question· or law relating to any criminal or other 
matter, in wh,ich the people or the county may be concerned. 

(8) To assist the attorney general whenever it may be necessary, and in 
cases of appeal from his ciiunty to the Supreme Court, to which it is 
the duty of the attorney general to attend, he shall furnish the . at­
torney general ai: least 10 days before such is due to be filed, a 
manuscript of a proposed statement, brief and argument to be printed· 
and filed on behalf of the people, prepared in accordance with the 
rules of the Supreme Court. However, if such brief, argument or 
other document is due to be filed by law or order of court within 
this 10 day· period, then the State's attorney shall furnish such as 
.soon as may be reasonable. . 

(9) To pay all moneys received by him in trust, Without delay, to the 
officer who by law is entitled to the custody thereof. 

(IO) To perfonn such other and further duties as may, from time to time, 
be enjoined on him by-law. 

( 11) To appear in all proceedings by collectors ·of taxes against delinquent 
."taxpayer$ for judgm~ts to sell real estate, and ·see that all the neces­
sary preliminary steps have been legally taken to make the judgment 
legal and binding." · 

A non-home. rule county has only the powers expressly granted to 
it by the Constitution or by law plus the powers necessarily incidental 
to its express powers. (ill. Const~. art. VII, sec. 7; Goodwine v .. County' 
of Vermilion, 271 Ill. 126.) McDonough County is a non-home rule 
county. · 
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.. The Illinois Supreme Court has held that the state's attorney is 
the attorney and legal adviser for the county. Absent specific enabling 
legislation, a county cannot employ an attorney to render legal advice 
to the county board 9r to do legal work for the county. (Ashton v. 
County of Cook, 384 Ill. 287; Abbott v. County of Adams, 214 Ill. App. 

· ·. 201.) Any contract with a private attorney that was not supported 
. ~::by specific enabling legislation would be ultra vires. · 

· When the Constitution or the laws of the State create an office 
and prescribe its duties, no other person or board, except when au­
thorized by the legislature, has the authority to co;ntract with private 
individuals to expend public funds for the purpose of performing the 
,duties which were imposed upon such officer. Fergus v. Russell, 270 
Ill. 304; Steoens v. County of Henry, 218 Ill. 468. 

In Ashton v. County of Cook, 384 Ill. ~7, the Cook County Board 
had employed a private attorney to collect delinquent taxes. The le­
gality of the contract between the county and the private attorney 
was challenged. 

The Illinois Supreme Court pointed out that if there was spe;cllic 
legislation authorizing the county board to hire an attomey to collect 
delinquent taxes the contract would be legal. However, in this case 
there was no such specific statutoty authorization and thus the county 
board did not have the authority to enter into the contract. Therefore, 
the contract was void. 

"It is alleged in appellants' pleadings that the occasion for employing pri­
vate counsel was created by the increase of the. number of defaults in the pay­
ment of taxes and that the State's Attorney did not have the time, _in connection 
with his other duties, to institute such suits. County boards can exercise only 
s~ch powers as are expressly given by law or such as arise by necessary impli­
cation from the powers granted or are indispensable to carry into effect tha 
object and purpose of their creation .. (Marsh v. Peop~. 226 Ill. 464; County of. 
Cook v. Gilbert, 146 Ill. 268.) No provision is made in the law which author­
izes a board to employ private counsel in collection of delinquent taxes under 
the emergency pleaded, even though the State's Attorney approves µie contracts 
as to fonn and gives his silent acquiescence to the procedure adopted. His con­
sent cannot operate to. supply the board with a power which the legislature has 
seen .fit to withhold. 

0 0 0 

The law is well settled that when the ·~onstitution or the laws of the State· 
create an office, prescribe the duties of its incumbent and fix his compensation, 
no other person or boarq, except by action of the legislature, has the authority 
to contract with private individuals to expend public funds for the purpose of 
performing the duties which were imposed upon such officer. (FBTgus v. Russel, 
270 Ill. 304; Stevens v. Henry County, 218 Ill. 468; Hope v. City of Alton, 214 
Ill. 102.) The contracts of employment under which appellants claim were 
ultra vlres and void." 

There is no specific legislation authorizing the county board to 
hire an attorney to advise the board with regard to · establishing- a 
public building commission. Thus, it is the responsibility of the 
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state's attoz:ney to ~dVise the board on this matter. Any action by the 
board to hire a pnvate attorney to perform this task would be ultra 

. vires. 
1 

In answer to your question, the county board does not have the 
~ut1:1ority to JU;e ru:1. a~omey to advise the board with regard to ~tab­
lis~g a public btiilding commission. 

(No. S-567-March 28, 1973) 
,OFFICERS--Srara•s Attornay-Powara. The State's Attorney appoints the Assistant 

State B Attorneys and has the concomitant power to discharge ·them. 
. COUNTY BOARDs-Powers-Asslstant State's Attorneys. The· board hes the power 

to determine the number of Assistant State's Attorneys to be employed by the county 
and their· salaries. . 

STATUTES CONSTRUED-llllnols Revised Statutes 1971, chapter 63, paragraph 1"8. 

Hon. Henry D. Sintzenieh,. S.tate's Attorney, McDonough County, 
· Macomb, Illinois. 

I have your letter wherein you state: 
'1 hereby request your opinion on the following ·matter: . 
Where the County Board has fixed the number of Assistant State's Attorneys 

and has appropriated under their annunl budget on l!lllOunt of money for tho 
payment ,of the salary of each of the assistants, is it the County Board or is it 
the ~tate s Attomey who actually sets the salazy within the limits of the appprO­
priation? And secondly, is it the State's Attorney or the County Board that 
appoints the Assistant State's Attorney niid also has the power to terminate cm· 
ployment of an Assistant State's Attorney?" 

Section 2 of· "AN ACT fucirig and providing for the payme~t· of 
.. th_e. salaries. o_f State's attorneys and their assistants, defining their 

duties, pro~ding for. the ~~pointment of. assistants, and to provide for 
the collection· and disposition of fees, fines, forfeitures and penalties 
provided by law to be paid to the state's attorney, and to repeal all 
Acts in conflict herewith" (Ill. Rev. Stat. 1971, ch. 53, par. 18), 
[~ereinafter ·referred to as the State's Attorneys Salaries Act], pro-
Vldes as follows: · 

"Wher? assistant State's A~orneys are required. in any county, the number 
of such assistants and the salanes to be paid such assistants shall be determined 
by the ~ard of county commissioners or supervisors, as the case may be, and 
~ salanes . of such assistants shall be paid out of the councy treasury in quar­
terly annual installments, on the. order of the county board· on the treasurer of 
said county. Such assistant State's '."-ttomeys to be named by the State's Attorney 
of .t:Jie ':°unty, and. when so appointed shall take oath ·of office in like manner 
as States Attorneys, and shall be under the supervision of the State's Attorney." 

· · If the language o_f a statute is plain and unambiguous, there is 
no·. need for construction of the statute. ( Peopl,e ex rel. Nelson v. 
OZ.ympic Hotel Bui~ing Corp., 405 Ill. 440.) An ilnambiguous statute 
must be held. to mean what it plainly expresses (Levinson v. Home 
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"AN ACT in relation to the budget of counties not required by law to 
pass an annual appropriation bill." (Ill. Rev. Stat. 1973, ch. 34, par. 
2103.) That section reads as follows: 

"After the adoption of the county budget, no further appropriations shall be made 
at any other time during such fiscal year, except as provided in this Act. Transfers 
from one appropriation of any one fund to another of the same fund, not affecting the 
total ·amount appropriated, may be made at any meeting of.the board by a two-thirds 
vote.of all the members constituting s.uch board.•••. Bv a like vote the bo11r<I mav 
make appropriations in exceas of those authorized by the budget in order to meet ail 
immediate emergency." 

(No. S-863-February 4, 1975) 

. COUNTIES: Powers of County Board. The state's attorney ls the legal advisor 
of a county. The county board has no power to hire a private attorney to advise the 
county board or other county officers. 

CONSTITUTION CONSTRUED: llllnols Constitution of 1970, article VII, section 
1. 

Hon. C. Brett Bode, State's Attorney, Tazewell County, Pekin, fllinois. 

I have your letter wherein you state in part: 

"At its Annual Budgetary Sess10n recently, the Tazewell County Board enacted au 
Appropriation Ordinance which provided, in part, the appropriation of the sum of 
Eight Thousand Five Hundred Dollars ($8500:00) for attorney's fees. This particular 
appropriation was listed under the budget for the Zoning J;lepartment; and I have been 
advised that the sum is to be used to hire and ·pay for an attorney to attend and give 
advice to the County Zoning Hoard of Appeals and the County Board. 

My question is this: 

May the County Board appropriate County funds to pay for legal services and 
advice indepemltiuL of th., Gtat..;'11 Attorney's office? In other words, may the County 
Boord unilaterolly hire independent legal counsel t.n advise the County Board, i~ 
sub-committees, and lawfully established 'Co\inty Committees such as the Zoning 
Board of Appeals without the express consent and the concurrence of the State's 
Attorney by way of the· appointment of such an attorney as an aasistant?" 

. · It is well established in Illinois that a county in addition to its 
constitutional powers possesses only those powers expressly granted 
by. statute (Ill. Const., art. VII, sec. 1), and those that atjse by 
necessary implication from those powers granted. (Heidenreich v. 
Ronske, 26 Ill. 2d 360; Crumplerv. County of Logan, 38 Ill. 2d 146.) I 
am unable to find any statute which either expressly or impliedly 
authorizes a county to expend public funds to employ private counsel 
in the factual situation which you present. . 

The Illinois Supreme Court has held that the state's attorney is 
the attorney and legal adviser for the county. Absent specific enabl­
ing legislation, a county cannot employ an attorney to render legal 
advice· to the county board or to do legal work for the county. (Ashton 
v. County of Cook, 384 Ill. 287; Abbott v. County of Adams, 214 Ill. 
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App. 20L) Any contract with a private attorney that was not sup· 
ported by specific enabling legislation would be ultra vires. 

In Ashton v. County of Cook, supra, a case involving a contract 
between Cook County and a private attorney employed to collect 
delinquent twees, the court stated at pages 299, 300: 

"It ia alleged in appellanta' ploadingo that the occaoion for employing private 
counsel was created by the increase of the number of defaults in the payment of ~axes 
and that the Sta Le' ts Attorney did nol have the Lime, in co1111ectio11 with lai1rnLlatH' Julies, 
to institute such suits. County boards can exercise only such powers as are expressly 
given by law or such as arise by necessary implication from the powers granted or are 
indispensable to carry into effect the object and purpose of their creation. (Marsh v. 
People, 226 Ill. 464; County of Cook v. Gilbert, 116 Ill. 268.) No provision in mode in the 
low which authorizes a board to employ private counsel in ·collection of delinquent 
taxes under the emergency pleaded, even though the State's Attorney approves the 
eontracto aa to form and giveo hio ailent ::icquicocence to the procedure adopted. Hio 
consent cannot operate tosuppiy the board with a power which the legislature has seen 
fit to withhold. 

• • * 

The law is well settled that when the constitution o~ the laws of the State create an 
office, prescribe the dutie9 of its incumbent and fix his compensation, no other person 
or board, except by action of the legislature, has the. authority to contract with private 
individuals to expend public fundn for the pul'po&c of performing the duties which were 
imposed upon such officer. (Fergus v. Russel, 279 Ill. 304; Stevensv. IlenryCou11ty, 210 
Ill. 468; Hope v. City of Alton, 214 Ill. 102.) The contracts of employment under which 
appellants claim were ultra vires and void." 

I previously issued opinion No. S-565, March 28, 1973, which 
held that a county board docs not 'have the authority to hire an 
attorney to advi~e the board· with ·regard to establishing a public 
building commission. 

Since the state's attorney is the attorney and legal adviser for a 
county; a county board cannot hire a private attorney to advise the 
county board or any other county officers or boardn. Any such action 
by a county board would be ultra vires. 

(No. S-864-February 4, 1975) 

COUNTIES: Powers of a County. A county has only· those powers expressly 
granted to It by the Constitution or by law plus those which are necessary 'to carry 
out such express powers. . 

COMPENSATION: Salary of Circuit Court Clerk. The county board must set the 
salary of circuit courJ clerk within the amount set by statute. 

OFFICERS: Off/co of Circuit Court Clerk. The circuit court clerk Is not an officer 
of a unit of local government but rather an officer of the judicial branch of the State 
government. The provisions of section 9(b) of article VII of the llllnols Conotltutlon of 
1970 are not applicable to the office of circuit court clerk. 

CONSmUTION CONSTRUED: llllnols Constitution of 1970, article VII, sec-
tions 7 and 9(b). · · 

STATUTES CONSTRUED: llllnols Revised Statutes 1973 chapter 53 para-
graph 37a. ' ' 
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If the Board chooses to direct the applicant to comply with the Act 
and the applicant obtains alternate facilities which are in. compliance with 
the Act and the Board's rules and regulations, including the appropriate 
mileage limitation, the applicant may amend its application in regard to 
the location of its race meetings and keep its allotted dates. If the Board 
takes the other alternative and rejects the application, the applicant may, 
\Jpon finding adequate alternate facilities, file a late application. (Ill. Rev. 
Stat. 1976 Supp., ch. 8, par. 37-20.) In the latter situation, Jlowever, the 
Board has the authority to allot the dates which were previously allotted 

·.to the applicant, to any other applicant which is in compliance with the 
Acf. 

(No. S-l~May 4, 1977) 

CML RIGHTS: Duty of the 111/nols CommlllBlon on Human Ralat#onlJ to 
Monitor the Anti-Solicitation Act. The Supreme Court has ruled unconstitutional 
those provisions of MAN ACT to create a Comml881on on Human Relations" 
authorizing the Comml881on to monitor the solicitation of real estate. 

STATUTES CONSTRUED: llllnols Revised Statutes 1975, chapter 38, para­
graph 70-51 flt seq.; chapter 127, paragraph 214.4-1. 

··.Connie Seals, Executive Director, Illinois Commission on Human Reki­
tions, Springfield, Illinois. 

· I have your letter wherein you request an opinion on whether the 
recent Illinois Supreme Court decision, People of the State of Illinois v. 
Betts Realtors, Inc., __ Ill. 2d __ means the Illinois Commission on 
Human Relations is again charged with the duty of monitoring "AN ACT 
to prohibit the solicitation or inducement of sale or purchase of real estate 
on the basis of race, color, religion or national origin or ancestry" (Ill. 
Rev. Stat. 1975, ch. 38, par. 70-51). Section 1 of the Act provides in 
pertinent part: 

'"It shall be unlawful for any person or corporation knowingly: 

• • • 
(d) To solicit any owner of residential property to sell or list such residential property 

at any time after such person or corporation has notice that such llWner does not desire to 
sell such residen1ial property or does not desire to be solicited to sell or list for sale such 
residential property. For the purpose of this paragraph. a person has such notice (1) when 
the Human R.,Jations Commission has mailed to him, pursuant to Section 4.1 of "An Act to 
create a Commission on Human Relations and to define its powers and duties". approved 
August 8, 1947. as now or hereafter amended, a list containing the name and address of such 
owner. or (2) when he has been notified in writing that the owner does not desire to sell or 
list for sale such residential property ... 

In People of the State of Illinois v. Betts Realtors, Inc., -- Ill. 2d 
__ the court upheld that part of the Act which prohibits solicitation by a 
person after he had received notice in writing by the owner that the 

T 
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OWJ:ler does not desire to sell his residential property. The court held: 

• • • 
·. The General ~mbly has ooncluded that limiting the solicitation of the sale or listing 

for sale· of residential property serves to further the goals which the Act is intended to 
achieve and in the light of these authorities we see no constitutional infirmity in section 
l(d)(2) (JU. Rev. Stat. 1973, ch. 38. par. 70-5l(d)(2)). 

• • • 
You now ask whether this decision requires the Human. Relations 

Commission to enforce the Act. The Supreme Court in People v. Tibbits 
(1973), 56 Ill. 2d 56, determined that the Commission's authority to 
enforce the Act was unconstitutional. The decision in the Betts case does 
not overrule or otherwise change the Tibbits case. 

In Tibbits, the court held unconstitutional section 4.1 of "AN ACT to 
create a Commission on Human Relations" (Ill. Rev. Stat. 1975, ch. 127, 
par. 214.4-1) which required that the Human Relations Commission 
should cause copies of lists of owners who did not wish to be solicited to 
sell their residential property to be mailed to those real estate agents who 
were known or believed by the Commission to be solicited owners of 
residential property for the saie of such property in the area covered by 
such lists. The court found the provision to be both vague and indefinite 
and therefore unconstitutional. 

This ·section provided the only authority for the Commission to 
enforce "AN ACT to prohibit the solicitation or inducement of sale ·or 
purchase of real estate on the basis of race, color, religion or national 
origin or ancestry" (Ill. Rev. Stat. 1975, ch. 38, par. 70-51 et seq.). 
Therefore, because it was found unconstitutional the Commission has no 
authority to enforce the Act. . 

The decision in the Betts case does not change or contradict the 
decision in the Tibbits case. The Betts case dealt only with subparagraph 
l(d)(2) of the Act which dealt with notice by the individual owners. 

(No. S-1237-May 25, 1977) 

COUNTIES: Merit Comm/BSlon-Power to Rflfsln Prllllltfl Counsel. County 
merit commlsalon may not retain private counsel. 

OFFICERS: State's Attorney-Duty to Advise Merit Commission. State's At· 
torney may not advise merit commission concerning a discharge proceeding 
which he Is prosecuting before the comml881on. 

STATUTES CONSTRUED: llllnols Revised Statutes 19751 chapter 14, para­
graph 5; chapter 34; paragraph 859.1. 

Hon. Bruce W Black, State's Attorney, Tar.ewe/I County, Pekin, Illinois. 

I have your letter wherein you ask the following questions: 

1. May the Tazewell County Merit Commission retain private counsel lo advise ii 
regiirding the submission of the standard pay plan or the revision of its rules. 
regulations or procedures? 
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·. • 2. Must the Tazewell County State:s Attorney advi~e the Merit Commission roncem­
.. ing a discharge proceeding in which he is the prosecuting attorney? 

· ·The Tazewell County Merit Commission administers· the deputy 
sheriff merit system in Tazewell County. The Commission is resp0risible 

. for promulgating mies, regulations, and procedures for the operation of 
the merit system. Ill. Rev. Stat. 1975, ch. 34, par. 859.1. 

The State's Attorney is the attorney and legal advisor for the county. 
Section 5 of "AN ACT in regard to attorneys general and state's attorneys" 
(Ill. Rev. Stat. 1975, ch. 15, par. 5) provides in pertinent part as follows: 

.. § 5. The duty of each State"s attorney shall be: 

(I) To rommence and prosecute all actions, suits, indictments and prosecutions, civil 
and criminal, in the circuit court for his county, in which the people of the State or rounty 

· may be roncerned. 

• • • 
. .. (3) To com\llence and prosecute all actions and proceedings brought by any rounty 

officer in his official capacity. 
(4) To defend all actions and proceedings brought against his county, or against any 

c0unty or State. officer, in his official capacity, within his county. . 

. ·.(1) ·To give his opinion, without fee or reward, to any county officer in his county, 
upon any question or law relating to any criminal or other matter, in which the people or the 
county may be concerned. 

• • • 
. ·. I have previously advised that county officers may not retain private 

counsel unless there is specific enabling legislation. (1975 Ill. Att'y. Gen. 
Op. 12; No. NP-760, issued May 24, 1974; 1973 Ill. Att'y. Gen. Op. 18.) 
The county merit commission has no specific statutory authority to retain 
private counsel. Therefore, my answer to your first question is No. 

In regard to your second question, in opinion No. S-328 (1971 Ill. 
Att'y. Gen. Op. 82) I advised that according to recognized merit princi­
ples of public employment, discharge proceedings against a deputy 
_should be instituted by the sheriff of the county. Subparagraph (3) of 

. section 5 of "AN ACT in regard to attorneys general and state's attorneys" 
requires the State's Attorney to prosecute all proceedings brought by a 
county officer in his official capacity. Therefore, as State's Attorney of 
Tazewell County, you have a duty to represent the sheriff in discharge 
proceedings before the merit commission if you determine that there is a 
cause for removal of a deputy. Se~. 1975 Ill. Att'y. Gen. Op. 330. 

As an attorney you may not represent confficting interests or under­
take to perform inconsistent duties. Thus, you may not advise the merit 

'commission concerning a discharge proceeding which you are prosecut­
. ing before the commission. In a case such as this, the merit commission 
could receive legal advice from a special State's Attorney who would be 
appointed to advise the merit commission in a particular matter. How­
ever, I should point out that the appointment of a special State's Attorney 
is in the discretion of the court. Hutchens v. Wade (1973), 13 Ill. App. 3d 
787. 
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'' (No. S-1238-May 2.5,. 1977) 

HOME RULE: ,,,....,,on- PoMN of City of Chlt:llflO to Uc.nt1t1 lll1d Rflgu­
late Mtlthadone Mlllntenance Clinics. Because the legislature has apeclflcalty 
provided that the power to Ucenae and regulate facilities for the treatment of drug 
addicts la to be exercised exclusively by the Dangerous Dn.lga Comml881on, the 
city of Chicago moy not llcenao and regulate methadone maintenance clinics. 

CONSTITUTION CONSTRUED: llllnola Constitution of 1970, artlcle VII, aeo­
tlona 6(a), (h) and (I). 

STATUTES CONSTRUED: llllnola Revised Statutes 1975, chapter 91¥.z, para­
. graphs 120.14 and 120.28; llllnola Revised Statutes 1976 Supplement, chapter 91 ¥.z, 
paragraph 120.13 . 

LeRoy P. Levitt, M. D., Chainnan, Dangerous Drugs Commission, 
Chicago, Illinois. 

This responds to your letter in which you ask whether the city of 
Chicago may license and regulate methadone maintenance clinics. You 
state that the Chicago Health Department has attempted to regulate 
these clinics pursuant to chapter 118 of the Chicago Municipal Code 
which requires clinics that dispense drugs to obtain a license from the city 
of Chicago. It is my opinion that the city of Chicago"has no authority to 
license and regulate methadone maintenance clinics because the General 
Assembly has specifically provided that the power to license and regulate 
clinics for the treatment of controlled substance addicts is an exclusive 
State power . 

As a home rule unit of government, the city of Chicago has the 
power to license and regulate for the protection of the public health. (Ill. 
Const. of 1970, art. VII, sec. 6(a).) However, the General Assembly has 
the authority under the Constitution to prevent home rule units from 
exercising a home rule power. If the General Assembly specifically 
provides that a power shall be exclusively exercised by the State, home 
rule units may not exercise the power. In the absence of a specific 
provision, the power may be exercised concurrently by the State and 
home rule unit.s. Sections 6{h) and 6{i) of article VII of the Illinois 
Constitution of 1970 reads as follows: 

00

(h) The General Assembly may provide specifically by law for the exclusive exercise 
by the State of any power or function of a home rule unit other than a taxing power or a 
power or function specified in subsection (l) of this Section. 

(i) Home rule units may exercise and perform concurrently with the State any power 
or function of. a home rule unit to the extent that the General Assembly by law does not 
specifically limit the concurrent exercise or specifically declare the State"s exercise to be 
exclusive ... 

In section 28 of the Dangerous Drug Abuse Act (Ill. Rev. Stat. 1975, 
ch. 91 Yi, par. 120.28) the General Assembly has provided i;pccifically that 
the powers expressly delegated to the Dangerous Drugs Commission in 
the Act are exclusive State powers. Section 28 provides as follows: 

••1t is declared to be the public policy of this State, pursuant to paragraphs (h) and (i) of 
Section 6 of Article VII of the Illinois Constitution of 1970, that the powers and functions set 
forth in this Act and expressly delegated to the Dangerous Drugs Commission are exclusive 
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Honorable Franklin D. Yoder, M.D., M.P.H., Director, Department 
·of -Public Health, Springfield: 

i have your recent letter concerning the above subject which 
reads as follows: 

''We are endosing herewith a file containing ·a certified copy of the birth 
certificate of James Moon, an application for correction of his birth certificate 
and~ correspondence between the Departtnent of Public Health and Mr. James 
Moon-Bey and Mr. Jesse McGee-Bey Sheik. As you will obser.ve, this application 
·for correction requests that the Deparonent amend the birth certificate to reflect 
the name of 'James Davis Mo~n-Bey' in lieu of tlie name 'James Moon' which 
appears· on the certificate as filed. Further, as you will observe, 'the Department's 
policy regarding the amendment of a certificate to reflect a change of name is 
outlined in the November 21, 1969 letter of Leo A. Ozier and the December .12, 
1969 letter of Robert S. Gleason. · · · _ · 

Your attention is directed to the December 16, 1969 letter from Mr. McGee­
Bey· Sheik in which he contends that ·this amendment should be made since Mr. 
Moon-Bey is not changing any name, but is only accepting his national name. 
Also, this letter contends that the chaner of the Moorish Science Temple of 
America which is recorded in the office .of the Recorder· of Deeds of Cook 
·County has legalized the names 'El' and 'Bey'. . 

We respectfully request your opinion as to whether the policy of the· De­
partment as stated m the attached correspondence is in agreement with the pro­
visions of Section 22 (4) of the Vital Records Act (Chapter 111Vi,_Paragraph 73-
22). Also, we would appreciate your opinion as to whether the submission of a 
certified copy of a Court Order changing the name of a person born in this 
state is the exclusive method under which the Depamnent of Public Health is 
authorized to amend the original certificate of birth to reflect a change of name · 
or whether the faces and circumstances outlined by Mr. McGee-Bey Sheik 
would authorize the Department to amend the certificate of James.Moon in this 
case." 

Illinois Revised Statutes 1969, chapter 96, paragraph 1 reads as 
follows: 

"If any person, being a resident of this state, and having resided therein 6 
months shall desire to change his name, and to assume another name by which 
to be afterwards called and known, such person may file a petition in the circuit 
court of the county wherein he shall reside, praying for such relief; and ·upon 
its appearing to the court that the conditions hereinafter mentioned have been 
complied with, and there appearing no reason why the prayer should not be 
granted, the court, by an order to be entered on its record, may direct and pro­
vide that the name of such eerson shall be changed in accordance . with the 
prayer in said petition. A pecinoner may include his spouse and his adult unmar­
r.ied children with their consent, and his minor children where it appears to the 
court that same is for their best interest, in his petition and prayer and the 
court's order shall_ then include such spouse and children. Whenever any infant 
has resided in the family of any person for the space of 3 years, and has been 
recognized and known as an adopted child in the family of such person, the 
application herein provided for may be made by the person having such infant 
in his family." 

As .can be seen the above quoted statutory provisiOn provides the 
method whereby a resident of this state may appear before the circuit 
court· of the county wherein he resides and secure an order that has 

.I 
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· the effect of changing his name. I find no other statutory· provision· 
· dealing exclusively with the purposes ·of this particular statutory pro­
. vision althoµgh, as you are aware, a name may, under c~ain circwn-
stances, be changed in a divorce proceeding and for that matter· an 
individual may, within limitations, assume any name or title he desires. 

Illinois Revised Statutes 1969, chapter 111 Yi, paragraph 73-22 pro­
vides the statutory method for amendment of certificates of record 
under the Vital Records Act. Sub-paragraph (4) of paragraph· 73-22 
reads as follows: 

"Upon receipr of a certified copy of a court order changing the name or 
names of a person born in this State, the official custodian shall amend the 
original certificate of b~ to reflect the changes." . · 

It would seem clear that·the above quoted statutory proviSion pre­
scribes the sole authority upon which the Department may alter the 
original certificate of birth to reflect -the change of a name. Reading 
this statutory provision together with paragraph 1, chapter 96, Illinois 
Revised Scamtes 1969, it would follow that in order to effect an 
amendment to the original certificate of birth .under the· situation out­
lined in. your letter it would be necessary for the person wishing the 
amendment to the original certificate to appear ·before the circuit 
court in the county in which he resides and petition the court to 
enter an order having the effect of changing his name. Upon securing 
such an order a certified copy thereof should be furnished the Depart­
ment. Under the facts presented in· your letter of inquiry it is my 
opinion that the method outlined above is the exclusive method under 
which the Department of Public Health is authorized to amend the 
original certificate of birth. 

(No. S-180-May 20, 1970) 
COUNTIES-Commu~ity Mental .Health Act-Community Mental ·Health Board 

is a county agency established to carry out the purposes of the Community Mental 
Health Act. Employees of the .Community Mentel Health Board of the· county are 
employees of the county and ere therefore subject to the provisions of Peregraph 7-132 
of Chapter 108 % , 1969 Illinois Revised Statutes. State's Attorney has duty of furnishing 
legal advice to county Community Mental Health Board. Community Mental Health 
Board ·may not employ independent counsel concerning acts in Its official capacity. 

STATUTES CONSTRUED-Illinois Revised Statutes 1969, Chapter 91 y2 , Pere­
graphs 302 and 30~a: Chapter 108 Y,, Paragraph 7-132: Chapter 14, Peregraph 5. 

Honorable Roberi J. Neely, Stllte's Attorney, Massac County, Me­
tropolis: . 

I have your recent letter ·wherein you state: 
· "A Community Mental .He:i.Ith Board for Massac County has· been ap­

pointed by the Chairman of the County Board of Commissioners of Massac 
County with the advice and. consent of that body. pursuant to the provisions of 
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~e Communio/ Men~ Health Act of the State of Illinois and has been function­
~g for sometune. This Community Mental Health Board has a number of em­
pltleees and taxes have been levied to support its activities, taxes have been 
co. e~ted for that purpose, and together with certain grants from the State of 
IllinoJS these funds have been used for those purposes. · 
· A considerable . disagreement has been developed as to whether employees 
of such a Commurury Mental Health Board are employees of Massac County 
. the governmental urut resp?nsible for the appointn;ent of the Board, the le~ 
of taxes for the Board, an? m some ways the supervising authority of that Board 
pursuant .~o the Commuruty Mental Health Act provisions. ·I would appreciate 
:Your adv1c_e as to whether such employees should be considered employees of 
. Massac County. · · 

lf"such employees .are to be considered employees of M~ac County, I pre-. 
some tha~ ~ey ar~ sub1ect to· the mandatory provisions of Section 7-132 Chapter 
108llz, ~oJS ReVJSed Statutes, requiring their participation.in the Illino~ Munici• 
fal Retiremenc.Fund.U in your i':1dgment they are employees of Massac County, 
. would.appreciate your confirmanon of this. assumption or your advice otherwise. 

. I would also appreciate your advice as to whether it is my responsibility 
as State's Attorney of Massac County to furnish legal advice to this Community 
Mental Health Board and co generally represent ¢em as counsel. 
· In the ev~t that I do. have the responsibility of representing. this Board, I 
would appr.ec1ate your advice as to whetlier it would be proper for the Board 
to employ mdependent counsel on either an hourly or a yearly basis." 

. A question similar to the one which you have presented arose 
m Kohler et al. v. Cobb (N.J.), 157 Ad 2d 681. The issue was whether 
~.member '?f. a ~unicip~y created sewerage authority holds ·an office 
m the ~~ctpalio/ al_ld IS theref?re a person ·appointed to an ·office iri 
the muructpality within the mearung of a statute requiring such persons · 
to tak.e and subscribe to required oaths. The· court held that such per­
son did hold an office in the municipality. The court, at page 683, 

· quoted from In Ctrmden County (N.J.) 105 Atl 2d 509 as follows: 
"'the.~ • • autho~ity, like the municipality which gave it being, is yet an 

agency or lllStrUIJlentality for local adminisuation in the vital field of sanitation 
and . h_eali;Ji, :111 ar;a • ~{. g~v:rnment that is a ,primary responsibility of the 
murnc1pality itself it JS • • the alter ego of the municipality in the serv­
ice ·of this essential public need.' " 

The· court went on to say on the same page: 
"The statute th~s shows a close relationship between the municipality and 

the sewerage authority. Cf. State v. Parking Authority of City of Tre11to11 29 
N.J .. Super. 335, 337, 102 A2d. 669. ~App. Div. 1954). This leads to· a clear ~on­
clUSJon,. t!ta.c a member o~ a n;~ru~pal,1ty created sewerage authority holds an 
office m m the creator murnc1pality. Therefore a person appointed to such 
an_ office must comply with the oath provisions of R. S. 40:46-191 ~.J.S.A.'' 

At p~ge ~.07 of ". olume 3 of McQuillan's "The Law of Municipal 
Corporaoons, (SectJ.on 12.39 of Article IV, Chapter 12) is found 
the following statement: . . 

"It is an integral P~. of our governmental syst_em that certain activities be 
c~n~ucted under superv1S1on and control of duly constituted boards and com­
ffilSS10ns.'' 
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This office has previously. considered the question of whether 
members of the c,ounty bo;i.rd of school crustees are county. officers and 
whether it.was the duty of the state's attorney to represent the county 
board of school trustees. In Opinion No. 19, issued· on April ,9, 1953, 
found at pages 68 through 70, this office held that members of a county 
board of school trustees are county officers and that it was the duty 
of the state's attorney to act as the board's legal representative and 
adviser. 

Iri The People v. Dunn, 255 Ill. 289, one of the questions de­
termined was whether the State Board of"!Iealth was a branch of the 
executive branch of the State. The court held that the right given to 
the State Board of Health to sue fpr and recover penalties for viola­
.tions of the Medical Practice Act is not contrary to that clause of 
section 22 of Article IV of the Illinois Constitution prohibiting the 
granting of special or exclusive privileges to any corporation, associa­
tion· or individual, as such board is a branch of the executive depart­
ment of the State and is not within the meaning of said clause. 

An examination of the Community Mental Health Act indicates 
that a Community Health Board is merely a governmental agency 
which is established to carry out the purposes of the Act. It is an 
agency of the governmental unit and consequently, I am of the opinion 
that employees of the Community Mental Health Board of the county 
are employees of the county. 

Paragraph 302 of Chapter 91Yz,·1969 Illinois Revised Statutes gives 
to a county power to construct,_ maintain, and regulate mental health 
facilities and to provide mental health services. Paragraph 303a declares 
that the Co_mmunity Mental Health Board of a county is appointed 
by the Chairman of the County Board with the advice and consent of 
the County Board. Other provisions of the Community· Mental Health 
Act declare that expenses of the Community Mental Health Board are 
paid by the county, which may levy a tax for necessary funds. The 
Community Mental Health Board submits to the County . Board an 

· annual budget and annual report. It is not declared to be a body 
politic ~d corporate. 

Because of the foregoirig I am of the opinion· that a Community 
Health Board of a county is a county agency created .to carry out the 
purposes of the Community Mental Health Act. Consequently em­
ployees of the Community Mental Health Board of the county should 
be considered employees of Massac County. As employees of the 

. county they are subject to the provisions of Paragraph 7-132 of 
Chapter 108 Yz, 1969 Illinois Revised Statutes. 

Since a Community Mental Health Board of a county is an agency 
of the county, I am of the opinion you, as State's Attorney, have the 
duty of furnishing legal advice to your c0unty Community Mental 

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight



114 

Health Board. Paragraph 5 of Chapter 14, 1969 Illinois Revised Statutes 
states as follows: ... • • • • 
. · .. "First7""!o co~en.ce· an.d prosec~te .all actions, suits, indictments and prose­
cunons, ovil and crmunal, m ·the circwt court for his county, in which the 
people of the state or county may be concerned. .. • • • • 

. "Third-To commence and prosecute all actions ·and proceedings brought by 
any county officer in his official capacity. · 

"F.ourth-,-T o defend all actions and proceedings brou~ht against his county, 
or .agamst any county or state ·officer, in his official capacity, within his county. 

• • • • • 
. '.'Seventh-To give his opinion, without fee or reward, to any county officer·· 
!11 h1S .county, upon any question or law relating co any criminal or other matter, · 
.m which the people or the county may be concerned. 

• • • • . .. 
In your last question you have inquired whether the Board could 

employ independent coun!>cl on either an hourly or a yearly basfa even 
though you have .the responsibility of representing said Board. I call 
yqur attention to the case of Ashton v. County of Cook, 384 Ill. 287 
which states the general rule at page 299 as follows: . 
. "le is alleged in ·appell~ts' pleadings that the occasion for employing private 
counsel was created by the mcrease of the number of defaults in the payment of 
taxes and chat the State's Attorney did not have the time, in connection with. his' 
other duties, co institute such suits. County boards can exercise only such powers 
as are expressly given by law or such as arise by necessary implication from the· 
power;; granc~d or are indispensable co carry into effect the object and purpose 
of their creanon. (Marsh v. People, 226 Ill. 464; County of Cook v. Gilbert, 146 
Ill. ·268.) No provision is made in the law which authorizes a board to employ· 
private counsel in collection of delinquent taxes under the emergency pleaded, 
e.ven choug~ the State's Attorney approves the contracts as co form and gives his 
silent acqwescence to the procedure adopted. His consent cannot operate to 
supply the board with a power which the legislacur~ has seen fit" to withhold." · 

At page 300 of this·same opinion is found thefollowing statement: 
"The law is well settled that when the constitution or the laws of the Seate 

create an ·office, prescribe the duties of its incumbent and fix his compensation, 
no ocher person or board, except by action of the legislature, has the authority 
co contract with private individuals co ·expend public funds for the purpose of 
performing the duties which were imposed upon such officer. (Fergus v. Russel, 
270 Ill. 304; Stevenr v. Henry County, 218 Ill. 468; Hope v. City of Alton, 214 ru. 
102.) The contracts of employment under which appellants claim were ultra 
vires and void." 

Because of the. foregoing I am of the opinion that your county 
Community Mental Health Board may not employ independent coun­
sel to represent it concerning acts in its official capacity. It would 
seem, however, that you could appoint an Assistant State's Attorney to 
represent your county Community Health Board, provided your 
County Commissioners authorized such action. See People v. Hanson, 
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290 Ill. 370. In such instance he would act under your direction and 
supervision. 

(No. S-182-May 28, 1970) 
HEALTH-Illinois Clinical Laboratories-A ·director of a clinical laboratory may, 

under specific statutory pr9vision; continue to direct such clinical laboratory ·although 
qualifications are provided by statute that ha cannot meet. 

STATUTES CONSTRUED-Illinois Revised Statutes 1969; chapter 111 y2 , para· 
graphs 621-102, 623-101, 626-101, 626-102 • 

Honorable Franklin D. Yoder, M.D., M.P.H., Direct.or, l)epartment 
of Public Health, Springfield: · 

This is to acknowledge receipt of your recent letter. wherein 
reference is made to the Illinois Oinical Laboratory Act (Illinois Re­
vised Statutes 1969,.chapter lllYz, paragraphs 621-101 ·through 631-
103). You·request my opinion a~ to whether in the administration of 
the above Act the Department may adopt a policy that those persons 
who do not possess the educational requirements set forth.in paragraph 
626-102 may dir~ct more laboratories than they we.re directing on 
August 23, 1965, the effective date of the Act. · 

The objects and purposes of the Act are set out in paragraph 621-
102 of chapter 111 Yz '. This paragraph reads as follows: 

"The operation of Clinical Laboratories in the State of Illinois is dedared to 
affect the· public health, safety and welfare. It is further declared that the purpose 
of this Act is to provide for the better· protection of public health: (1) through 
the developm1mc, establishment, and enforcement of scaridards for the licensure 
of clinical laboratories; (2) by providing qualifications for the director of such 

.clinical laboratories, and (3) by insuring that the tests r.erformed by the clinical 
laboratories are performed with a high degree of scientific and professional com­

. petency. This Ace shall be liberally construed to carry out these objects and 
purposes." 

In paragraph 623-101 of chapter 111 Yz provision was made to 
the effect that no person may open, conduct or maintain a clinical 
laboratory unless a license has been obtained. The qualifications of a 
director of .a clinical laboratory are set out in paragraph 626-101 of 
chapter 111 Yz. This paragraph ·describes five categories of applicants 
and sets out certain pertinent qualifications. 

The legislature saw fit to make provision for an individual to 
continue to dir.ect a clinical laboratory, under certain circumstances, 
even though he did not meet the qualifications set out in the Act re­
Jerred to above. This matter is treated in paragraph 626-102 of chapter 
111 Yz which reads as follows: 

"An individual listed as the director of a clinical laboratory which was regis­
tered with the Department prior co August 23, 1965, under the provisions of the 
'Illinois Clinical Laboratory Registration Act', approved August 21, 1963, may 
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FILE NO. 83-001 

NEIL F. HARTIGAN 
ATTOR!~C:Y GENERAL 

STATE OF ILUNOIS 

SPRINGFIELD 

February 17, 1983 

COUNTIES: · (}) · 
Liability for Fees of · 
Attorneys Privately R. etained y . , 
County Officers . 

Honorable Jon C. Ander 
State's Attorney 
Crawford County 
Robinson, Illinois 

Dear Mr. Anderson: 

Crawford Co 

expenses 

inquire whether 

for atto~ney's fees and litigation 

· supervisor of assessments and one 

review in challenging certain petitions . 

for the submission of public questions to referendum. For the 
1~ •• 

reasons hereinafter stated, I ag~ee with your opinion that 

Crawford County is not liable for such expense.a • 

·" 
.; .... 

. , .. 
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Honorable Jon C. Anderson - 2. 

You describe the following facts and circumstances 

which have prompted your question: on August 16, 1982, two 

petitions were filed in the office of the Crawford County clerk 

proposing that two public· questions be submitted to the elec­

torate by referendum at the November, 1982, general election. 

One petition proposed a referendum on.the question "Shall the 

office of the Supervisor of Assessments be elective rather than 

appointive?"; the second proposed a referendum on the question 

"Shall the office of member of the Board o.f Review be e,lective 

rather than appointive?". 

· On August 19, 1982, the supervisor of assessments 

requested and received from you a letter stating that because 

the State's Attorney is by statute denominated as a member· of 

the county officers electoral board (Ill. Rev. Stat. 1981, ch. 

46, par. 10-9), which board is required to hear and ·pass on 

objections to petitions proposing the submission of questions 

of public policy relating to the county to referendum (Ill. 

Rev. Stat. 1981, ch~ 46, par. 28-4), you would be unable to 

advise or otherwise represent him in such matters. Immediately 

thereafter the supervisor of assessments and one member of the 

board of review filed objections to the petitions in the office 

of the Crawford County clerk, 

The county officers electoral board subsequently sus­

tained the objections and dismissed the petitions. During the 



\ 

' 

Honorable.Jon C. Anderson - 3. 

pendency of the proceedings before the board, both objectors 

were represente~ by privately retained counsel. Both objectors 

claim to have filed ~hei~ objectioni in their official capacity 

as county officers, and have requested the Crawford County 

board to pay the fees and litigation expenses of the attorneys 

retained· by them to challenge ~he petitions. Apparently, ·it is 

their contention that it was the duty of the State's Attorney 

to tepresent them in this proceeding, and because of the con­

flict ·of interest created by your responsibility as a membe·r of 

the county officers electoral board, they were ent!tled· to 

retain private counsel . . . 

Section 5 of 11 .AN ACT in regard to attorneys gene.ral 

and state's attorneys" (Ill. Rev. Stat. 1981, ch. 14,.par. 5) 

provides in pertinent part: 

"'!he duty of each State Is attorney shall be: 

(1) To commence and prosecute all actions~ 
suits, indictments and prosecutions, civil and 
criminal, in the circuit court for his county, in 
which the people of the State or county may be · 
concerned. 

* * * 
(3) To commence and prosecute all actions and 

proceedings brought by any county officer in his 
official capacity. 

(4) To defend all actions and proceeqings 
brought ag~inst his county, or against any county ~r 
State officer, in his official capacity, within his 
county. 

* * * II 



Honorable Jon C. Anderson - 4. 

The State's Attorney is the attorney and legal adviser for the 

county. (Ashton v. County of Cook (1943), 384 Ill. 287, 

299-300.) It is the State's Attorney's duty, pursuant to 

statute, to commence and prosecute all actions and proceedings 

·brought by any county officer in such officer's official 

capacity. (Ill. Rev. Stat. 1981, ch. 14, par. 5; Ill. Att'y 

Gen. Op. No. NP-760, issued May 24, 1974.) When a conflict of 

interest prevents a State's Attorney from fulfilling this duty, 

a special State's Attorney may be appointed pursuant to section 

6 of "AN ACT in regard to attorneys general and state's 

attorneys"· (Ill. Rev. Stat. 1981, ch. 14, par. 6). Lavin v. 

Comm'rs of Cook County (1910), 245 Ill. 496, 502. 

_Section 6 of "AN ACT in regard to attorneys general 

and state's attorneys" provides in pertinent part: 

"Whenever the attorney general or state's 
attorney is sick or absent, or unable to attend, or is 
interested in any cause or proceeding, civil or· 
criminal, which it is or may be his duty to prosecute 
or defend, the court in. which said cause or proceeding 
is pending may appoint ·some competent attorney to 
prosecute or defend such cause or proceeding, and the 
attorney so appointed shall have the same power and 
authority in relation to such cause or proceeding as 

. the attorney general or state's attorney would have 
had if present and attending to the same***·" 
(Emphasis added.) 

If, because of the State's Attorney's interest in a proceeding, 

a special prosecutor is appointed to prosecute or defend an. 

action, the county becomes liable for his fees and litigation 
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Honorable Jon C. Anderson - 5. 

expenses. (In re Petition of McNulty (1978), ·60 Ill. App. 3d 

701; Lavin v. Comm'rs of Cook County (1910), 24"5,Ill. 496, 

502.) The appointment of a special State's Attorney involves. 

the exercise of judicial discretion upon a showing of cause 

(People ex rel. Baughman v. Eaton (1974); 24 Il 1. ·App. 3d 833, 

834; Abbott v. County of Adams (1919), 214 Ill. App. 201, 207), 

and the fact that an appointment of one or more special State's 

Attorneys would require a county to bear the expense of both 

prosecuting and defending a suit, does -not limit the power of a 

court to make such appointments. (Armentrout v. Dondanville 

(1979), 67 Ill. App. 3d 1021, 1029-30.) Without the requisite 

court appointment, however, private counsel.is not entitled to 

payment of ·fees and expenses from county funds. Hutchens v. 

Wade (1973), 13 Ill. App. 3d 787, 790. 

In opinion No. NP-760, issued May 24, 1974, Attorney , 

General Scott addressed the question of the liability of a 

county for private attorney's fees where a county board member 

retained private counsel to seek an injunction to prohibit 

county deputies from picketing a business which he owned. 

Attorney General Scott advised therein: 

II * * * 
The.action instituted by the County Board member 

through private counsel, depending upon the allega­
tions contained in and relief sought by the applica­
tion for injunction, could be characterized as either 
an action brought by said member in his capacity as a 
private individual for the purpos~ of protecting his 
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Honorable Jon C. Anderson - 6. 

private business from economic or other harm that 
could have ensued from said picketi.ng, or an action 
brought by said member in his capacity as a county 
official for the purpose of restraining county 
deputies from picketing. It is my opinion that 
regardless of the purpos~ of the injunctive pro­
ceeding, the Tazewell County Board cannot legally 
reimburse, nor be held liable to, said County Board 
member for the legal fees incurred in said action. 

* * * 
In regard to the hiring of a private attorne.y by 

a county official on behalf of the ~ounty, the 
Illinois Supreme Court, in holding that a state's 
attorney is the attorney and legal adviser 'for the 
county, stated that a county cannot employ an attorney 
to render legal advice to the county board or do legal 
work for the county. (Ashton v. County of Cook, 384. 
Ill. 287; Abbott v. County of Adams, 214 Ill. App. 
201; Op. Atty. Gen. S-565, March 28, 1973.) * * * 

* * * 
Since the state's attorney is the attorney and 

legal adviser for a county, a county board cannot hire 
a ·private attorney~ or reimburse a county board member 
~ho hires such an attorney, for the purpose of insti­
tuting an action to restrain public officials, such as 
county deputies, from picketing. Consequently, any 
such action by a county board would be ultra vires. 
* * *" 

In the circumstances which you have described, {t does 

not appear that the objections brought by the supervisor of 

assessments and the board of review member were actions or 

proceedings commenced in their official capacities, which the 

State's Attorney would be required to prosecute. Actions taken 

by an officer in his official capacity consist of actions taken 

either under color of his office or by·virtue of his office. 
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Honorable Jon C. Anderson - 7. 

"(1974 Il 1. Att 'y Gen. Op. 2 74, 276.) Nothing in the statutory 

powers and duties of the offices in question authorizes an in­

cumbent to tak~ of~icial action with reg~rd to the method of 

selection pertaining to the office which he holds. .Therefore, 

it does not appear that you would have been under a duty to 

advise or represent them in this matter. 

For purposes of county liability for attorney's fees 

and litigation costs, however, it is of no consequence whether 

the actions of the supervisor of assessments and the board of 

revie-:,1 member were instituted in their official or private 

capacities,, or if you as State's Attorney_ would have been under 

a duty to represent them in this matter. In the absence of the 

appointment of a special State's Attorney, Crawford County is 

not liable to pay attor~ey's fees and· litigation expenses in~ 

curred by county officers. Therefore, any payment by the 

county in th~ present circumstance would be·ultra vires. 
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~ected therewith as the board finds necessary. For those purposes, the board may acquire 
.rea·I and personal property within the county by gift, grant, devise, purchase or lease and 
may occupy, purchase, lease or erect an appropriate building or buildings for the use of 
such facilities and all related facilities and activities. 

••• 

The county itself has authority to provide facilities for mentally 
d~ficient persons without levying the tax authorized by section 1 of 
"AN ACT concerning the care and treatment of certain mentally 
deficient persons" (Ill. Rev. Stat. 1979, ch. 91~. par. 201). This section 
provides in pertinent part as follows: 

"Any county may provide facilitioo or Gorvices for the benefit of itG mentall~· deficient 
·residents who a.re not eliQ'.ible to Participate in anv such prol?Tam conducted under Article 

... 14 of the School Code, or may contract therefor with any privately or publicly o~erated 
entity which provides facilities or services either in or out of such county. 

. For such purpose, the county board may levy an annual tax of not to exceed . l % upon : 
all Qf the taxable property.in the county at the value thereof, as equalized or assessed by 
the Department of Local Government Affairs. • • •" 

The afore.said. statute states that the county board "may" levy a tax. 
The word "may" is generally a sign of permission or power. (Foutch et 
al. v. Zempel et al. (1928), 332 Ill. 92, 198.) A tax is not required. I am 
·of the opinion that this statute authorizes a county to provide facilities 
or services for mentally deficient persons who are not eligible to 
participate in any such program conducted under article 14 of The 
School Code, even though a rax, as authorized for this purpose, is not 
levied. Furthermore, section 24 of "AN ACT to revise th.e law in 
relation to counties" (Ill. Rev. Stat. 1979, ch. 34, par. 303) provides in 
pertinent part: 

"Each county shall have power - First - To purchase and hold the real and personal 
.estate necessary for the use·s of the county, • • • . 

• • • 
In opinion No. 225 (1962 Ill. Att'y Gen. Op. 217, 218), Attorney 

General Clark concluded that a county board has authority to appro­
priate funds for the purposes of "AN ACT concerning the care and 
treatment of certain mentally deficient persons". This includes the 
acquisition. of necessary real property and facilities. I am in agree­
ment with that opinion. It should be noted, however, that the annual 
county budget and appropriations irl it must conform to th~ substan­
tive and procedural requirements of "AN ACT irl relation to the 
budgets of counties not required to pass an annual appropriation bill" 
(Ill. Rev. Stat. 1979, ch. 34, par. 1 et seq.). 
· If . both the county board and the Care and Treatment Board 

believe that it is necessary or advisable to make a joint purchase of 
real estate, or for the Care and Treatment Board to contribute money 
to the county to make an independent purchase, each board has power 
to do either. A county board or county officers. have not only such 
powers as are expressly given by law, but also those which arise by 
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necessary implication from the powers granted or are indispensable to 
carry irlto effect the object .and purpose of its creation. Dahnke v. 
People (1897), 168 Ill. IO~. 114; McKenzie v. Mcintosh (1964), 50 Ill. 
App. 2d 370, 376; Donlevy v. Sims (1912), 175 Ill. App. 290, 294-296 . 

Regardless of whether the Care and Treatment Board and the 
county ·board separately or jointly acquire real property for eligible 
mentally deficient residents, title to such real estate should be held in 
the name of the county, for the benefit of the County Care and 
Treatment Board. This was my conclusion in opinion No. 80-032, 
issued September 25, 1980. . 

In your fifth qucGtion, you aGk who is invested with authority to 
make binding dccfoionG on the use and dii;position of jointly acquired 
premises. I am of the opinion that if the county board and the Care 
and Treatment Board were to acquire real estate jointly to provide 
facilities for mentally deficient persons, the Care and Treatment 
Board would control the use and uisposition of the premises. Section 4 
of "AN ACT concerning the care and treatment of certain mentally 
deficient persons" (Ill. Rev. Stat. 1979, ch. 91Y.i, par. 204), set forth· 
above, provides that the Care and Treatment Board has the power to 
acquire real estate ar:id establish and maintain facilities for the pur­
poses of the Act. Section 3 (Ill. Rev. Stat. 1979, ch. 9rn, par. 203) 
states that the Care and Treatment Board -administers the· Act. It 
sP.P.ms clP.ar that the .intention of the Genera.I Assembly is that thP. 
Care and Treatment Board is to control the use and disposition of 
premises acquired for use irl the care and treatment of mentally 
deficient persons. · 

(No. 80-03~September 25, .1980) 
· COUNTIES: County Board's Authot:ity to Supervise the Activities Of the 
County Board for the Care and Treatment of Cartaln Mentally Deficient Persons. 
Property acquired by the Care and Treatment Board should be held In the name of 

·the county. The Care and Treatment .Board has exclusive control over money 
deposited In the Mentally Deficient Persons' Fund and Is authorized to hire 
personnel necessary to administer tho Act. The county board has the final author­
ity to determine and set the rate of tax to be levied •'under the Act and the State's 
Attorney Is the legal representative of the Care· and Treatment Board. 

STATUTES CONSTRUED: Illinois Revised Statutes 1979, chapter 14, para­
graph 1 et seq.; chapter 91Yz, paragraph 201 et seq. 

Hon. Michael M. Mihm, State's Attorney, Peoria County, Peoria, 
Illinois. 

. I have your letter wherein you request .an opinion on several 
questions relating to the Peoria County Board's authority to supervise 
the activities of the Peoria County Board for the Care and Treatment 

•••ll:a.-011' 
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of Certain Mentally Deficient Persons [Care and Treatment Board]. 
You have asked: 

(l) Whether title to real property acquired by the Care and Treatment Board should 
be held in its own name or in the name of the county of Peoria; · 

C2) Whether the Care and Treatment Board. which provides services through con­
tracts with social service agencies, is the sole authority for determining which 
agencies sha!J receive funding; 

CJ) Whether the Peoria County Board has the authority to amend or make changes in 
the budget submitted by the Care and Treatment Board in order to restrict or limit 
funding to certain orga:nizations; 

C4) Whether the County Board has any authority to exercise control over funds levied 
pursuant to the Act; 

.. CS) Whether the Care and Treatment Board has the authority to hire personnel 
· including an administrator, accountant and legal counsel; and ' 

:CG) Whether the State's Attorney is the legal counsel for the Care and Treatment 
Board. 

"AN ACT concerning the care and treatment of certain deficient 
persons" (Ill. Rev. Stat. 1979, ch. 91Y.i, par. 201 et seq.) (Care and 
Treatment Act] provides that a county may: . 

· .... ·•· • IPlrovide facilities or services for the benefit of its mentally deficient residents 
.· who are not eligible to participate in any such program conducted under Article 14 of the 

School Code, or may contract therefor with any privately or publicly operated entity which 
provides facilities or services either in or out of such county. . . . 
The county is authorized to .levy a tax for the purposes of providing 
.. such services. (Ill. Rev. Stat. 1979, ch. 91Y.i, par. 201.) Upon proper 
~equest, the question of whether a tax will be leVied for such purposes 
is to be put to the voters by referendum. (Ill. Rev. Stat. 1979, ch. 91Y.i, . 
par. ·202.) Once a tax is levied, the county board is required to appoint 
a board of directors [Care and Treatment Board] to administer the Act. 
(IU. Rev. Stat. 1979, ch. 9rn, par. 203.) 

The answer to your first question depends on whether the Care 
and Treatment Board may be characterized as an independent cor­
porate entity. It is my opinion that it may not. (Ill. Rev. Stat. 1979, ch. 
91Y.i, par. 204.) The.Care and Treatment Board has a broad grant of 
power, but its creation and continued existence are dependent upon 
the acts of the county board. (See, People v. Wood (1945), 391 Ill. 
237.) The Care and Treatment Board is not a body politic and cor­
porate and it may not sue or be sued in its own name. It is clear that 
the Care and Treatment Board is a creature of the county created to 
administer the Care and Treatment Act and to efficie~tly deliver 
services to mentally deficient persons. Therefore, it is my opinion that 
title to real property acquired PUJ'.SUant to the Act should be held in the 
name of the county of Peoria, for the benefit of the Care and Treat­
ment Board. 

In answer to your second and third questions, section 4 of the Act 
(Ill. Rev. Stat. 1979, ch. 91Y.i, par. 204)·provides: . ... 

The board sha!J have exclusive control of all money paid into the Menta!Jy Deficient 
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Persons' Fund and sha!J draw upon the county treasurer for all or any part of that fund 
required by the board in the performance of its duties and exercise of its powers under this 
Act. . 

The board may establish, maintain and equip facilities within the county, for the care 
and treatment of mei:ita!IY deficient persons together with such auxiliary facilities con­
nected therewith as the board finds necessary. For those purposes, the board niay acquire 
real and personal property within the county by IP{t, grant, devise, purchase or lease and 
may occupy, purchase, lease or erect an appropriate·building or buildings for the use of 
such facilities and all related facilities and activities. · 

The board may provide for the care and treatment of mentally deficient persons who 
are not residents of the county and may establish and collect reasonable charges for such 
services." 

Since the Care and Treatment Board is charged by section 3 of 
the Act (Ill. Rev. Stat. 1979, ch. 91 ~. par. 203) with the administra­
tion of the Act, it may exercise not only those powers set forth 
specifically in section 4 of the Act (Ill. Rev. Stat. 1979, ch. 9l}li, par. 
204) but also the general power granted to the county in section 1 (Ill. 
Rev. Stat. 1979, ch. 9ll'l, par. 201) to: 

0
• • • contract [to provide facilities or services for the benefit of its mentally deficient 

residents) with any privately or publicly op~rated entity which provides facilities or 
ser'!ices either in or oot of such county." 

The power to contra.ct granted in section 1 (Ill. Rev. Stat. 1979, ch . 
91~. par. 201), howe'\•er, is a power granted specifically to the county 
and may be exercised by the county board at its discretion. Therefore, 
the Care and Treatment Board, though it has control of the amount of 
funding which might be given to ·a particular agency, does not have 
sole authority for determining which agencies receive funding. 

With regard to the contror of Mentally Deficient Persons' Fund 
monies, the use of the words "exclusive control" in section 4 of the Act 
(Ill. Rev. Stat. 1979, ch. 91Y.i, par. 204) must be taken to be synon­
YJDOUS with sole control. In view of the express statutory language, 
therefore, it is my opinion that the Care and Treatment Board has sole 
control of the expenditure of funds from Mentally Deficient Persons' 
Fund and that the ·county board is not authorized to make changes in a 
budget submitted by the Care and Treatment Board to· restrict or 
direct the expenditure of fupds. · . 

With regard· to your fourth question, it has been· held that the 
exclusive power to exercise control ove,r funds raised through a tax 
levy does not im.Pair the right of a taxing. body to determine the total 
amount of money to be raised. (Schlaeger v. Jarmuth (1947), 398 Ill. 
60; Ickes v. Macon County (1953), 415 Ill. 557.) In Effertz v. Brze­
zinski (1968), 91 Ill. App. 2d 202, the court was asked to consider 
whether the.directors of a library board had the authority to determine 
the amount of money to be raised by tax levy for library purposes. 
Under the Library Act, the board had exclusive control of all money 
deposited in the library fund. The court held at page 207 that a: 

••• 
• • • village board may not refuse to levy any taxes for library purposes and, pre-
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suinably, the amount must be fair and reasonable. However, there is no requirement in 
the ianguage or spirit of the Act that the village board must honor the recommendation of 
the library board as to the amount. to be appropriated and levied • • •. 

••• 

In my Oplliion, a similar resulc obtains under the Care and Treatment 
Act. Once the tax is levied, however, the county board may not direct 
the manner in which funds are expended. There is no language in the 
Act authorizing the county board to exercise control over the Mentally 
Deficient Persons' Fund, nor is there a requirement that the budget of 
the Care and Treatment Board be submitted to the county board for 
approval. 
. Your fifth question may be answered with reference to the lan­
guage of the statute. Administrative agencies are authorized to exer­
cise all powers which are expressly granted or necessarily incident to 
the exercise of expre·ss powers. (Owen v. Green (1948), 400 Ill. 380.) 
The power to provide services to mentally deficient residents of the 
county and the power to establish and maintain facilities for the care 
and treatment of mentally deficient persons (Ill. Rev. Stat. 1979, ch. 
91!-'i, par. 20!', 204) carry with them, by necessary implication, the 
power to hire personnel necessary to provide such services or operate 
sud~ facilities. Further, because the Care and Treatment Board is 
empowered i:o set maintenance rates for the use of facilities and 
services provided unqer the Act (Ill. Rev. Stat. 1979, ch. 91l'i, par. 
207) and is directed to calculate rates and investigate the ability of 
persons to pay for services provided (Ill. Rev. Stat. 1979, ch. 9ll'i, par. 
.208), the acquisition of financial expertise is necessary for the effi-

. cient administration of the Board's program. Therefore, it is my 
opinion that hiring of personnel such'as accountants and administra­

. ·.tors is within the Care and Treatment Board's power. The Board, 
however, has no power to hire legal counsel. 

The portion of your fourth question concerning hiring legal 
cou.nsel is related to your final question regarding the duties of the 
State's Attorney. The duties of che ~Cate's Attorney are set our in "AN 
ACT ih regard to attorneys general and state's attorneys" (Ill. Rev. 
8tat. 1979, ch. 14, par. l er seq.). Section 5 of chat Act provides i.hai. 
.the State's Attorney shall act as the legal representative of the county. 
Section i.l of the Care and Treatment Act (Ill. Rev. Stat. 1979, ch. 
91 l'i, par. 211) specifically requires the State's Attorney to prosecute 
actions to recover charges on behalf of the Care and Treatment Board. 
In Ashton v. ~ounty of Cook (1943), 384 Ill. 287, 300, the Illinois 
Supreme Court held that a county may not hire .private counsel to do 
county legal work absent specilic statutory authorization. Since there 
is no specific authorization in the Care and Treatment Act to hire 
private counsel, it is my opinion that the State's Attorney is the proper . 
.legal representative of the Care and Treatment Board. 

In consideration of the preceding discussion, it is my opinion that 
property acquired by the Care and Treatment Board should be held in 

i 

·J. 

.! 
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the name of ·the county; that the Care and Treatment Board has 
exclusive control. over money deposited in the "Mentally Deficient 
Persons' Fund" and is authorized to hire personnel necessary to 
administer the Act; that the county board has the final authority to 
determine and act the rate of tax to be levied under the Act; and that 
the State's Attorney is the legal representative of the Care and Treat­
ment. Board. 

(No .. 80-033-September 25, 1980) 

CRIMINAL LAW AND PROCEDURE: Liability for the Fees of a Pr/vat~ Attorney 
Appointed to Represe.nt an Indigent Prisoner In Post-Convlcilon Proceedings 

_ Arising Out of His Conviction of a Crime Committed While Confined by the 
Department of Corrections. The fees of a private attorney.appointed to represent an 
Indigent prisoner In post-conviction proceedings arising from his conviction of a 
crime committed while confined by the Department of Corroctlono oro not "ex­
penses of prosecution" under section 1003·6-5 of the Unified Code of Corrections 
and thus, the ~partment of Corrections Is not Hable for their payment. · 

STATUTES CQN~TRUED: llllnols Revised Statutes 1979, chapter 38, para­
graphs 2-16, 122-1 et seq., 1003-6-5. 

Hon. William A. Sc-huwerk, Jr., State's.Attor_ney, Randolph County, 
Chester, Illinois. 

I have your letter wherein you set forth the following factual 
situation: 

"Defendant was convicted of unlawful possession of a controUed substance while being 
confined as an inmate at the Menard Correctional Center. He was tried and convicted and 
the Department of Corrections paid the costs of prosecution including the costs of the 
court appointed attorney for 'the defendant. FoUowlng defendant's conviction, the def en· 
dant filed a post conviction petition and had court appointed counsel represent him at the 
hearing. The defendant at this time was still confined to the Menard Correctional Center. .. •" 

Based upon the foregoing aituation; you iriquirc whether the 
Illinoi& Department of Correction& or the county ii; liable·for the fee:; 
of a private attorney who iG appointed to represent an indigent rcai 
dent of a correctional facility in post-conviction proceedings arising 
out of the rcGidcnt'a conviction of a crime committed while he waG 
confined by the Department: For the reasons hereinafte~ stated, it is 
my opinion that the county where the facility is iocated; and not the 
Department of Corrections, is liable for ·these fees. 

Post.conviction relief is governed by the proviGions of artidc 122 
of the Code of Criminal Procedure of.1963 (Ill. Rev. Stat. 1979, ch. 38, 
par. 122-1 et seq.). Section 122-1 of the Code provides in pertinent· 
part: 

"Any person imprisoned in the penitentiary who asserts that in the proceedings which 
resulted in his conviction there was a substantial denial of his rights under the Constitu· 
tion of the United States or of the State of Illinois or both may institute a proceeding under 

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight



FILE NO. 91-008 

PUBLIC HEALTH: 

ROLAND W. · BURRIS 
ATIORNEY GENERAL . 

STATE OF ILUNOIS. 

SPRINGFIELD 
·~ 

February 14, 1991 

State's Attorney Is 
Legal Advisor to County 
Health Department 

Dear Mr. Leonard: 

I have y 

relating 

ments. 

receives 

you pose several questions 

and county health depart-

d that the Brown County Health Department 

bo·ard in 1S178. The health department 

the Brown Cou~~y Tuberculosis Board -pur- . 

suant to a contract, from the Illinois Department of Public 

Health, from Federal grants; and, since.1984, from a property 

tax levied pursuant to section 5-25003 of the Counties Code 

(Ill. Rev. Stat. 1989, ch. 34, par. 5-25003, formerly Ill. Rev. 

Stat., ch. 111 1/2, par. 20cl). 
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Honorable John Leonard - 2. 

Your first question is whether the State's Attorney 

serves as legal advisor to the county board of health and 

health department. Pursuant to statute (Ill. Rev. Stat. 1989, 

ch. 34, par. 3-9005), the State's Attorney is under duty to 

represent and advise all county officers. It has been held 

that a county health department created by virtue of a county 

board action is a department of the county~ and not a separate 

uni~ of local or State government. (County of Macon v. Bd. of 

Education of Decatur School Dist. No. 61 (1987), 165 Ill. App. 

3d 1, 8.) The same conclusion was reached by Attorney General 

Scott in opinion No. S-602, issued June 27, 1973 (1973 Ill. 

Att'y Gen. Op. 108). Because the county health department is a 

department of the county, it is my opinion that its officers 

and the members of the board of health are county officers whom 

the S~ate's Attorney has a duty to advise. 

Your second question, relating to the first, is 

whether the board of health may make expenditures from the 

county health fund to pay for legal services provided by 

attorneys other than the State's Attorney. It is well estab-

lished that, absent specific enabling legislation, county 

officers have no authority to retain private counsel. (See, 

~ 1977 Ill. Att'y Gen. Op. 59; 1975 Ill. Att'y Gen. Op. 

12.) The Supreme Court has stated, with respect to the office 
. 

of State's Attorney, that: 
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Honorable John Leonard - 3. 

" * * * 
The law is well settled that when the 

constitution or the laws of the state create an 
office, prescribe the duties of its incumbent and 
fix his compensation, no other person or board, 
except by action of the legislature, has the 
authority to contract with private individuals to 
expend public funds for the purpose of performing 
the duties which were· imposed upon such officer. 
* * .• 

* * * " Ashton v. county of Cook (1943), 384 Ill. 287, 
300. 

The Court further stated that contracts for the payment of such 

fees were ultra vires and void. Similarly, in opinion No. 

83-001, issued February 17, 1983 (1983 Ill. Att'y Gen. Op. 1), 

Attorney General Hartigan concluded that in the absence of the 

appointment of a special State's.Attorney, a county was under 

no liability to pay any attorney's fees or litigation expenses 

incurred by county officer~. 

Therefore, since the state's Attorney is, by law, the 

legal advisor and representative of the county board of health, 

it is my opinion that funds from the county health fund may not 

be used to pay attorney's fees to private counsel retained by 

board of health members or health department officers. such a 

payment would be ultra vires. You may wish to review Kinzer v. 

City of Chicago (1989), 128 Ill. 2d 437 and Chicago ex rel. 

Cohen v. Keane (1976), 64 Ill. 2d 559, and cases cited therein 

for guidance regarding· remedies which may be available if such 

expenditures"have been made. 
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Honorable John Leonard - 4. 

Your third question concerns whether all receipts of 

the·health department must be deposited in the county health 

fund. section 5-25011 of the Counties Code (Ill. Rev. Stat. 

1989, ch. 34, par. 5-25011) specifically provides that proceeds 

of the annual tax levy must be held in the county health fund. 

Further, section 5-25013 of the Code (Ill. Rev. Stat. 1989, ch. 

34, par. 5-25013) provides that fees collected for services 

rendered must be credited to the county health fund. In 

addition to these sources, however, the Brown County Health 

Department receives funds from contracts with other entities 
. . 

and from State and Federal grants. There is no specific 

st?tutory requirement that these contract and grant funds be 

credited to the county health fund. 

section 5-25013 of the Act provides, in pertinent 

part, that the county board of health may: 

" * * * 

2. Receive contributions of real and 
personal property; 

* * * 

5. Enter into contracts with the State, 
municipalities, other political subdivisions and 
non-official agencies for the purchase, sale or 
exchange of health services: 

* * * II 

Neither of these subparagraphs, in contrast to the subparagraph 

concerning the deposit of fees for services rendered, expressly 

requires receipts from these sources to be credited to the 



Honorable John Leonard - 5. 

county health fund. Further, section 5-25013 of the Code also 

requires the board of health to publish an annual repor~ includ­

ing "the sums of money received from all sources, giv_ing the 

name of any donor, (and] how all moneys have been expended and 

for what purpose". The absence of a specific requirement that 

such funds be deposited in the county health fund, together 

with the broad reporting requiremen~, indicates a legislative 

intent that contract and grant money need not be deposited in 

the county health fund. 

In this regard, however, I note that there appears to 

be no authorization for the board of health to maintain a fund 

outside of the county treasury. Therefore, it is my opinion 

that if miscellaneous funds are.received by the board of health 

and are not deposited into the county health fund, they must be 

paid into one or more.special funds established in the county 

treasury. These funds, like thos.e of the county heal th fund, 

will be subject to budgeting and appropriation by the county 

board. (See Ill. Rev. stat. 1989, ch. 34, ·par, 25-010;. par. 

6-1001 et seg.) 

Your final question is whether the executive officer 

of the department, who is required by section 5-25013 of the 

Code to b.e either a medical health officer or public health 

administrator, and other professional employees or officers and 

employees referred to in section 5-25013, must be full-time 

employees of the department. Section 5-25001 of the Counties 



Honorable John Leonard - 6. 

Code {Ill. Rev. stat. 1989, ch. 34, par. 5-25001) provides, in 

pertinent part: 

II * * * 
A full-time health department is one whose 

personnel, other than consultants and clinicians, 
devote their full time during regular, standard 
working hours to health department duties. 
Reference hereinafter made to health departments 
means full-time health departments unless other­
wise specified." 

In essence, no provision is made in the Code for 

health departments which are not full-time. Different provi­

sions of the same statute should be construed as being consist­

ent rather than inconsistent, and should be interpreted as 

being in pari materia. (Mann v. Board of Education (1950), 406 

Ill. 224, 230.) The terms "consultant" and "clinician" in sec-

tion 5-25001 are distinct and different f~om the term "execu-

tive officer of the department" in section 5-25013. While it ! 

may be possible, in some instances, for a medicai health of-

f icer or a public health administrator to be either a consult-

ant or clinician or both, it would be contrary to the ordinary 

meaning of the language used to conclude that the executive of-

ficer of the department could be merely a consultant or clini-

cian for the department. Therefore, because all personnel who 

are not consultants or clinicians are required by statute to de-

vote their full time during regular, standard working hours. to 

health department duties, it is my opinion that the executive 

officer of the department, whether a medical health officer or 

I 

I 
l 
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Honorable John Leonard - 7. 

a public health administrator, must be a full-time employee of 

the department. 

Whether professional employees or other officers and 

employees of the department must devote full time during 

working hours to health department duties depends upon whether 

such employees can be considered to be consultants or clini-

cians. To assist you in determining this issue with respect to 

each class of employees, you may wish to refer to the Depart­

ment of Public Health rules regarding minimum qualifications of 

personnel employed by full tim~ local health departments. 

These rules are found in part 600 of Title 77 of·the Illinois 

Administrative Code (77 Ill. Admin. Code§ 600~100 et seq.). 

Respectfully yours, 

ROLAND W. BURRIS 
ATTORNEY GENERAL 



OFFICE OF THE ATTORNEY GENERAL 
STATE OF IWNOIS . 

January 9, 1997 

Jim Ryan 
AlTORNEY GENERAL 

FILE NO. 97-001 

COUNTIES: 
Authority of State's Attorney 
to Represent County in Civil Cases 

Honorable James w. Glasgow 
State's Attorney, Will County 
14 West Jefferson Street · 
Joliet, Illinois 60432 

Dear Mr. Glasgow: 

I have your:letter 

extent Qf the authority 

representation of the c 

tort claims pending ag i. 

stated, :Lt 

the county 

regarding the 

control the 

rs with respect to 

reasons hereinafter . 

authority to defend 

their official 

capacity i State's Attorney. Neither the county 

board nor a ty officer has the authority to retain 

counsel or to expend public funds· to employ private counsel for 

such purposes, unless such counsel is designated by the State's 

Attorney to assist in carrying out his or her duties, or appoint­

. ed by the court to serve as a Special State's Attorney in accor-

500 South .second Street, Springfield; Illinois 62706 (217) 782-1090 • TIY: (217) 785-2771 • FAX: (217) 782-7046 
· !00 West Randolph Street, ~hicago, IUinois 60601 (312) 814-3000 • TIY: (312) 814-33i4 • FAX: (312) 814-3806 
· rool .East Main, Carbondale, IUinois 62901 (618) 457-3505 • TIY:.(618) -457-4421 • FAx: (618) 45i-5509 ·419· 
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Honorable James W. Glasgow.- 2. 

dance with section 3-9008 of the Counties Code (55 ILCS 5/3-9008 

(West 1994)) . 

You have stated that a local law firm has been employed 

to represent the county and its officers in 13 pending cases. 

Recently, you directed the firm to transfer the cases to other 

counsel, but the firm has declined to do so without the concur-

rence of the county board. The firm contends that sections 1-206 

and 9-107 of the Local Governmental and Governmental Employees 

Tort Immunity Act (hereinafter referred to as "Tort Immunity 
. . 

Act") (745 ILCS 10/1-206, 9-107 (West 1994)) authorize the county 

board, rather than the State's Attorney, to coritrol the defense 

of tort claims against the county. 

Section 3-9005 of the Counties Code (55 ILCS 5/3-9005 

(West 1994)) provides, in part: 

"Powers and duties of State's attorney. 

(a) The duty of each State's attorney 
shall be: 

* * * 
· · (4) To defend all· actions and proceed­

ings brought against his county, or against 
any county or State officer, in his official 
capacity, within his county. 

* * * II 

The phrase "all actions and proceedings" clearly includes tort 

claims ·filed against the county a.nd against county officers· in 

their official capacity. 

Kirk Allen
Highlight

Kirk Allen
Highlight

Kirk Allen
Highlight



Honorable James W. Glasgow - 3. 

In Ashton v. County of Cook (1943), 384 Ill. 287, the 

issue was whet.her attorneys with whom the county board had con­

tracted for the collection of delinquent taxes and penalties 

could lawfully be paid for their services pursuant to the con-

tract. Responding to the plaintiffs' argument that the county's 

statutory duty to take and order suitable and proper measures for 

the prosecution of all suits necessary to enforce collection of 

taxes authorized the contract, the court observed: 

II * * * 

* * * The direction in section 33 [of 
the Counties Act of 1874, now see 55 ILCS 
5/1-6003 {West 1994)], that the county board 
shall take and order suitable and proper · 
means for the prosecution of suits brought to 
enforce the collection of taxes, evidently 
means that the board, _as the governing agency 
of the county in charge of expendipg the 
county's funds, has the duty of meeting the 
expenses necessarily incurred in such litiga­
tion. * * * 

* * *· 
(Ashton v. County of Cook (1943), 384 Ill. 
287 I 298 •) 

The court then concluded: 

II * * * 

The law is well settled that when the 
constitution or the laws of the State create 
an office, prescribe the duties of its incum­
·bent and fix his compensation, no other per-
son or board, except by action of the legis­
lature, has the authority to contract with 
private individuals to expend public funds 
for the purpose of performing the duties 
which were imposed upon such officer. 
(Fergus v. Rus·sel·, 270 Ill. 3 04; Stevens v. 
Henry County, 218 Ill. 468; Hope v. City of 

II 
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Honorable James w. Glasgow - 4. 

Alton, 214 Ill. 102.) The contracts of em­
ployment under which appellants claim were 
ultra vires and void. 

* * * 
Ashton v. County of Cook (1943), 384 Ill. 
287, 300. 

II 

In addition to Ashton v. County of Cook, there are 

numerous reported cases holding that a county has no authority to 

employ an attorney to perform duties which the State's Attorney 

is obligated to perform. (See Abbott v. County of Adams (1919), 

214 Ill. App. 201, 206 (county board contract with "county" 

attorney ultra vires); Wilson v. County of Marshall (1930) ~ 257 

Ill. App. 220, 224-25 (suit against defaulting treasurer to 

recover on bond could be prosecuted only by state's attorney); 

People v. Wilkinson (3.d Dist., November 15, 1996), No. 3-95-0775 

(county board member's acceptance of reimbursement for legal fees 

incurred while in official capac~ty without first having attorney 

appointed as Special State's Attorney.was act in excess of lawful 

authority).) Opinions of the Attorney General have reached the 

same conclusion. (See 1983 Ill. Att'y Gen. Op. 1 (private 

counsel cannot be employed to perform a duty of a State's Attor-

ney without court appointment); 1975 Ill: Att'y Gen. Op. 12 

(county board has no authority to employ independent legal 

counsel to advise the Zoning Board of Appeals) ; 1973 Ill. At.t 'y 

Gen. Op. 18 (county board has no authority to employ counsel to 

advise it on the establishment of a public building commission) ; 

1925 Ill. Att'y Gen. Op. 64 (county board has no authority to 
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Honorable James W. Glasgow - 5. 

employ an attorney to perform the duties of a State's Attorney); 

1927 Ill. Att'y Gen. Op; 469 (county board has no authority to 

employ an attorney to collect back taxes).) The only exception 

is in cases in which a Special ·State.' s Attorney is appointed by 

the court because of a conflict of interest on the part of the 

State's Attorney or one of the other reasons specified in section 

3-9008 of the Counties Code. 

The law firm which has refused to relinquish the 

county's cases reli·es upon sections 1-:206 and 9-107 of the Tort 

Immunity Act for the proposition that the county board, rather 

than the State's Attorney, has authority to manage the coun_ty' s 

tort liability program and to.employ attorneys to represent the 

county pursuant thereto. 

Section 9-107 authorizes a local public entity to levy 

a tax annually for the purpose of paying settlements or judgments 

and the cost of protecting itself from liability for tort claims. 

Section 1-206 defines the term "local public entity". Clearly, 

the county is a local public entity, for purposes of the Act, 

while a State's Attorney is not. Funds raised pursuant to the 

tax may be used "to pay the operating and administrative costs 

and.expenses, including the costs of legal -services and wages and 

salaries of employees in connection with defending or otherwise 

protecting itself against any liability or loss***"· Section 

9-107 thus gives the county board, rather than the State's Attar-

' 
ney, control of the funds raised by the tax. It does not pur-
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Honorable James W. Glasgow - ·6. 

port, however, to authorize the county board to retain counsel to 

carry out the duties specifically veste.d in the St.ate' s Attorney. 

This argument is clearly. analogous to that .which was 

rejected by the court in Ashton v. County of Cook, and is no more 

persuasive now. The county board, as the governing agency of the 

county, clearly has the duty to provide for payment of the 

expenses nece$sarily incurred in tort litigation. It may use 

funds raised pursuant to section 9-107 to meet those expenses. 

Section 9-107 does not, however, authorize the county board to 

.pay fees or expenses to attorneys other than the State's Attorney 

and those designated by the State's Attorney to assist him in 

carrying out his duties (SS ILCS S/4-2003 (West 1994)), or those 

appointed by the court pursuant to statute. 

In conclusion, it is my opinion that the State's Attar-

ney possesses the· exclusive authority to control the defense of 
~ 

all tort claims filed against the GOtinty and county officers in 

their official capacity, except in cases in which he or she is 

disqualified from acting and in which the circuit court has ap­

pointed a Special State's Attorney pursuant to section 3-9008 of 

the Counties Code. The county board has no authority to retain. 

other counsel or to pay for the services of~attorneys. who are not 

duly designated by the Stat~'s Attorney or appo~nted by the 

court. Consequently, it is clear that a State's Attorney may 

terminate the authority of any attorney previously designated to 

represent the county in tort litigation, and, in conjunction 
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Honorable James W. Glasgow - 7. 

therewith, direct the attorney to transfer the files relating to 

that litigation to another attorney who has been properly desig­

~t~. 

Sincerely, 

I . 
I 
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NP-760 

COUNTIES: 
Reimbursement of 
Member for Legal 

WILLIAM J. SCOTT 
ATTORNEY GENERAL 

STATE OF ILLINOIS 

500 SOUTH SECOND STREET 

SP.RING FIELD 
62706 

... :_• .. \"I• 

May 24, 1974 

Honorable c. Brett Bode 
State's Attorney, Tazewell 
court House 
Pekin, Illinois 

Dear Mr. Bode: 

I have you state: 

based on the following 

ute in Tazewell County over wag,es 
u ty deputies resulted in the co:unty . 

de··t.~s ·. ckatinq the private fui;niture business 
of a member of the.Tazewell <::ounty.i;toard. The 
County aoard member retained private counsel who 
sought an inj uncti_on in the Circuit court to 
prohibit s.uch picketing. The case in the Circuit 
court "a.'s dispo.sed of short of hearing by agree~ 
ment of the p&X'ties. The County Board member 
incurre9.leqal fees in the ~Ount Qf $800. 
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Honorable c. Brett Bode - 2. 

The picketing had absolutely no connection 
whatsoever .with the business of the County 
Board member and occurred strictly because 
of his status as a County Board member. 

. . 
I request your opinion of the following questions: 

Can the Tazewell County Board legally reimburse 
the County Board member for the le'gal fees in­
curred? 

Is Tazewell County liabie to the County Board 
member to the extent of his legal fees?" 

The action instituted· by the County Board member 

through private counsel, depending upon the allegations con-

tained in and relief sought by the applicati~n for injunction, 

could be characterized as either an action brought by said 

member in his capacity as a private individual for the purpose 
. . 

of protec.ting his private business· from economic or other harm 

that could have ensued· from said picketing, or an action brought 

by said meinber in his capacity as a county official for the 

·purpose of restraining county deputies from ~icketing. It is 

my opinion that regardless of the purpose of the injunctive 

·proceeding, the Tazewell County Board cannot legally reimburse, 

nor be held liable to, said county Board membe·r for the legal 

fees incurred in said action. 

~ 
I 
~ 
I 

I 

~ 
! 
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Honorable c. Brett Bode - 3. 

A cow:ity, in addition to its constitutional powers, 

possesses only those powers expressly granted by statute (Ill. 

Const. art. VII, sec. 1), and those that arise by necessary 

implication from those powers granted. (Heidenreisch v. 

Ronske, 26 Ill. 2d 3600) I am unable to find any .statute 

which either expressly or impliedly authorizes a co'linty to 

expend public funds to employ private counsel or reimburse a 

private individual who employs private counsel for the purpose 

of instituting an action designed to protect the private economic. 

or other interests of said individual. 

In regard to the hiring of a private attorney by a 

county official on behalf.of the county, the Illinois supreme 

Court, in holding that a state's attorney is the attorney and 

legal adviser for the county, stated that a county cannot employ 

an attqrney to render legal advice to the county board or do 

legal work for the ~ounty. (Ashton v. County of cook, 384 Ill. 

287; Abbott v. County of Adams, 214 Ill. App. 201: Op. Atty. 

Gen. S-56S, March 28, 1973.) In Ashton v. Co.unty of Cook, supra, 

a case involving a cQntract between Cook County and a private. 
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Honorable c. Brett Bode - 4. 

attorney employed to collect delinquent taxes, the court stated 

at pages 299-300: 

"It is alleged in appellants' pleadings that 
the occasion for employing private counsel 
was created by the increase Of the number of 
defaults in the payment of taxes and that the 
State's Attorney did not have the time, in con­
nection with his other duties, to institute 
such suits. County boards can exercise only 
such powers'as· are expressly given by law or 
such as arise by necessary implication from 
the powers granted or are indispensable to 
carry into effect the object and purpose of . 
_their creation. (Marsh· v~ People, 226 Ill. 
4.64i County of Cook v. G.ilbert, 146 Ill. 268.) 
No provision is made in the law which authorizes 
a board to employ private counsel in collection 
of delinquent taxes under.the emergency pleaded, 

. even though the State's Attorney approves the 
contracts as to fonn and gives his silent ac­
quiescence to the procedure' adopted. His con­
sent cannot operate to supply the board with 
a power which the legislature has seen fit to 
withhold. 

* • ·. * 

The law is well settled that when the consti­
tution or the laws of the State create an 
.otfice, prescribe the duties of its incumbent 
'and fix his compensation., no other person or 
board, exce~t_py action of the legislature, 
has the authority to contract with private ·-
_individuals to eXpend public funds fQr the 
purpose of performing the duties which were 
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Honorable c. Brett Bode - 5. 

imposed upon such officer •. (Fergus v. Russei, · 
270 lllG 304; Stevens v. Henry County, 218 
Ill. 468; Hope v. City of Aiton, 214 Ill. 102.) 
The contracts of emplo:Yment ~nder which appel­
lants claim were ultra vires and void." 

Since the state's attorney is the attorney and 'legal 

adviser for a county, a county board c'an not hire a private 

attorney, or reimburse a county board member who hires such 

an attorney, for _the purpose of instituting an action to re-

strain.public officials, such as county deputies, from picket-

ing •. Consequently, any such action by a county board would 

be ultra vires. Whether a county board -could have the picket-

ing of deputies restrained by action through its state's 

attorney, _is . not here decided. 

very truly your~, 

A T T 0 R N. E Y G E N E R A L 
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I - 90-046 

COUNTIES: , 

NEIL F. HARTIGAN 
ATTORNEY GENERAL.. 

STATE OF ILL.INOIS 

SPRINGFIELD 

62706 

October 9, 1990 

Legal Representation and Competitive 
Bidding Requirements for County 
Emergency Telephone_ system Boards 

Honorable Thomas F. Baker 
State's Attorney, McHenry County 
McHenry County Government Center 
2200 North Seminary Avenue 
Woodstock, Illinois 60098 

Honorable William E. Herzog 
State's Attorney, Kankakee .county 
450 East Court Street 
Kankakee, Illinois 60901 

Dear Mr. Baker and Mr. Herzog: 

I have your letters regarding Emergency Telephone 
system Boards established by counties pursuant to the provi­
sions of the Emergency Telephone system Act (Ill. Rev. Stat. 
1989, ch. 134, par. 30.01 et seg.). State's Attorney Baker 
inquires whether it is the duty of the State's Attorney to 
provide legal rep.resentation to an Emergency Telephone System 
Board, and whether the county has a duty to defend and/or in­
demnify the Board. State's Attorney Herzog inquires whether 
the contracts of an Emergency Telephone System Board are sub­
ject to the competitive bidding ~equirements applicable to 
counties, and whether the provisions of the Open Meetings Act 
(Ill. Rev. Stat. 1989, ch. 102, par. 41 et seg.) ~pply to these 
Boards. Because of the nature of your inquiries, I do not 
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Honorable Thomas F. Baker 
·Honorable William E. Herzog - 2. 

believe that the issuance of an official opinion is necessary. 
I will, however, comment informally upon the questions you have 
raised. 

In response to State's Attorney Baker's inquiry regard­
ing legal representation, the State's Attorney is the attorney 
and legal advisor for the county. (Ashton v. County of cook 
(1943), 384 Ill. 287, 299-300.) It is the State's Attorney's 
duty,. pursuant to statute, to represent county officers in 
relation to matters in which the people of the State or the 
county may be concerned. (Ill. Rev. Stat. 1989, ch. 34, par . 

. 3-9005.) The duty to represent, therefore, is contingent upon 
whether an Emergency Telephone System Board (hereinafter "ETS 
Board") established by a county is an office or agency of the 
county. 

Subsection 15.4(a) of the Emergency Telephone System 
Act (Ill. Rev. stat. 1989, ch. 134, par. 45.4(a)), which gov­
erns the establishment of ETS Boards, provides, in pertinent · 
part: 

"(a) The corporate authorities of any 
county or municipality that imposes a surcharge 

_under Section 15.3 shall establish an Emergency 
Telephone System Board.· The corporate authori­
ties shall provide for the manner of appointment 
and the number of members of the Board, provided 
that the board shall consist of not fewer than 5 
members * * * 

* * * II 

Under subsection 15.4(a), the county has not only the authority 
to create, a single county ETS Board, but also the power to de­
termine the number of members of the board and the method of 
their appointment. 

A single county ETS Board is not denominated a body 
politic and corporate. Consequently, the entity could not sue 
or be sued in its own name. (Mayes v. Elrod (N.D. Ill. 1979), 
4 70 F. Supp. 1188, 1192·; Lilly v. County of Cook (1978), · 60 
Ill. App. 3d 573, 579-80.) Although an ETS Board is granted 
certain statutory powers exercisable only by its governing 
board, the powers and duties of a single county ETS Board are 
defined by the county: 
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Honorable Thomas F. Baker 
Honorable William E. Herzog - 3. 

" * * * 

(b) The powers and duties of the board 
shall be defined by ordinance of the municipality 
or county, or by intergovernmental agreement in 
the case of a joint board. Such powers and du­
ties shall include, but need not be limited to 
the following·: 

(1) Planning a 9-1-1 system. 

(2) Coordinating and supervising the imple­
mentation, upgrading or maintenance of the sys­
tem, including the establishment of equipment 
specifications and coding systems. 

(3) Receiving monies from the surcharge 
imposed under Section 15.3, and from any other 
source, for deposit into the Emergency Telephone 
System Fund. 

( 4) Authoriz·ing all disbursements from the 
fund. 

(5) ·Hiring, on a temporary basis, any staff 
nec~ssary for the imple~entation or upgrade of 
the system. 

* * * II 

(Ill. Rev. Stat. 1989, ch. 134, par. 45.4(b).) 

... _ . ·- ·-···. ·---·------.. 

The funding of the ETS Board.is also dependent upon 
the county· since the Board has no independent powers of taxa­
tion. After approval by referendum, the county i's authorized 
to levy a surcharge for the 9-1-1 System. (Ill. Rev. Stat. 
1989, ch. 134, par. 45.3(a).) The county board, however, is 
not required to levy the full amount of the surcharge approved 
by referendum, but may determine at its own discretion the· 
amount to be raised: 

II * * * 

(e) A municipality or county may at any 
time by ordinance change the rate of the sur­
charge imposed under this Section if the new rate 
does not exceed the rate specified in the referen­
dum held pursuant to subsection (c). 

* * * II 

(Ill. Rev. Stat. 1989, ch. 134, par. 45.3(e).) 



Honorable Thomas F. Baker 
Honorable William E. Herzog - 4 • 

. The fiscal relationship between the ETS Board and th~ 
county is similar to that which exists.between the county and 
other county agencies. For example, in opinion No. 80-032, 
issued September 25, 1980 (1980 Ill. Attiy Gen. Op. 127), 
Attorney General Fahner deterinined that the Care and Treatment 
Board for Certain Mentally Deficient Persons (Ill. Rev. Stat. 
1979, ch. 91 1/2, par. 201 et seq.) was an agency of the 
county. With respect to the county's autho·rity to exercise 

· control over funds levied for the Care and Treatment Board, 
Attorney General Fahner observed: 

II 

* * * the exclusive power to exercise con­
trol over funds raised through a tax levy does 
not impair the right of a taxing body to deter­
mine the total amount of money to be raised. 
(Schlaeger v. Jarmuth (1947), 398 Ill. 60; Ickes 
v. Macon County (1953), 415 Ill. 557.) In 
Effertz v. Brzezinski (1968), 91 Ill• App. 2d 
202, the court was asked to consider whether the 
directors of a library board had the authority to 
determine the amount of nioney to be raised by tax 
levy for library .purposes. Under the Library 
Act, the board had exclusive control of all money 
deposited in the library fund. The court held at 
page 207 that a: 

'* * * 
'* * * village board may not refuse to levy 

any taxes for library purposes· and, presumably, 
the amount must be fair and reasonable. However, 
there is no requirement in the language or spirit 
of the Act that the village board must honor the 
recommendation of the library board as to the 
amount to be appropriated and levied * * *· 

* * * I 

In my opinion, a similar result obtains under the 
Care and Treatment Act. once the tax is levied, 
however, the county board may not direct the man­
ner in which funds are expended. There is no lan­
guage in the Act authorizing the county board to 
exercise control over the Mentally Deficient 
Persons' Fund, nor is there a requirement that 



Honorable Thomas F. Baker 
Honorable William E. Herzog - 5. 

the budget of the care and Treatment Board be 
submitted to the county board for approval. 

* *· * 
(1980 Ill. Att'y Gen. Op. 127, 129-130.) " 

Like the Care and Treatment Board, the ETS Board has 
sole control of the expenditure of funds once they have been 
appropriated by the county: 

" * * * 

(c) All monies received by a board pursuant 
to a surcharge imposed under Section 15.3 shall 
be deposited into an Emergency Telephone System 
Fund. The treasurer of the municipality or 
county that has established the board or, in the 
case of a joint board, any municipal or county 
treasurer designated in the intergovernmental 
agreement, shall be custodian of the fund. All 
interest accruing on the fund shall remain in the 
fund. No expenditures may be made from such fund 
except upon the direction of the board by 
resolution passed by a majority of all members of 
the board. * * * 

* * * 
(Emphasis added.) (Ill. Rev. Stat. 1989, ch. 
134, par. 45.4(c).) 

" 

Because the county board exercises authority over a 
· single county ETS Board through its powers to create the Board, 
appoint its members and control the level of its funding, it 
appears that the Board is an agency of the county. (See also 
1974 Ill. Att'y Gen. Op. · 107; 1973 Ill.. Att.'y Gen~ Op. 108 
(county health department is a county agency); opinion No. 

, NP-813, issued October 15, 1974 (regional planning commission 
is county agency); 1977 Ill. Att'y Gen. Op. 71 (road district 
is not a county agency); 1973 Ill. Att'y Gen. Op. 181 (forest 
preserve district.does not constitute a county agency); and 
1970 Ill. Att'y Gen. Op. 111 (community mental health board is 
an agency of the county).) Although it possesses certain 
powers which only the ETS Board may exercise, the Board is not 
an· autonomous, independent unit of government. Accordingly, as 
a county agency, it appears that it is the duty of the State's 
Attorney to provide legai representation to an ETS Board which 
is ~stablished by the county. 
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Honorable Thomas F. Baker 
Honorable William E. Herzog - 6. 

Given this analysis, I believe that it is unnecessary 
to address at length S.tate' s Attorney Baker's second inquiry 
regarding a county's duty to defend the ETS Board. As to the 
question of indemnification, counties are granted discretionary 
authority to indemnify officers and employees of the county for 
judgments based on tortious conduct.arising out of the scope of 
their service. (Ill. Rev. Stat. 1989, ch. 85, par. 2-302; 1982 
Ill. ·Att'y Gen. Op. 18, 19.) Because a county ETS Board is as 
an agency of the county, it appears that the county board may 
elect to indemnify the officers and employees·of the· ETS Board 
for the aforementioned conduct. 

In response to State's Attorney Herzog's inquiry 
regarding whether the contracts of a county ETS Board are 
subject to competitive bidding requirements, section 5-1022 of 
the Counties Code (Ill. Rev~. Stat. 1989, ch. 34, par. 5-1022) 
provides as follows: · ·· 

"Competitive bids. Any purchase by a county 
with fewer than 2,000,000 inhabitants of serv-. 
ices, materials, equipment or supplies in excess 
of $10,000, other than professional services, 
shall be contracted for in one of the following 
ways: 

(1) ·by a contract let to the lowest respon­
sible bidder after advertising for bids in a 
newspaper published within the county or, if no 
newspaper is published within the county, then a 
newspaper having general circulation within the 
·co4nty; or 

(2) by a contract let without advertising 
for bids in the case of an emergency if author­
ized by the county board. 

In determining the lowest responsible bid­
der, the county board shall take into consider­
ation the qualities of the articles supplied,· 
their conformity with the specifications, their 
suitability to the requirements of the county and 
the delivery terms. 

This Section does not apply to contracts by 
a county with the federal government or to pur­
chases of used equipment, purchases at auction or 
similar transactions which by their very nature 
are not suitable to competitive bids, pursuant to 
an ordinance adopted by the county bpard. 11 
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Under this provision, competitive bidding is required for 
county purchases of services, materials, equipment or supplies 
exceeding $10,000, other than professional services. Because a 
county ETS Board is, as previously discussed, an agency of the 
county, it appears that contracts for the 911 telephone system 
would be subject to the competitive bidding requirements of 
section s-1022, unless they are exempt under the professional 
services exception. 

In response to State's Attorney Herzog's second. 
question, the Open Meetings Act (Ill. Rev. Stat. 1989, ch. 102, 
par. 41 et seq.) requires that all meetings of public bodies be 
open to the· public, subject to certain limited exceptions. · 
(Ill. Rev. Stat. 1989, ch. 1.2, par. 42.) Section 1.02 of the 
Act (Ill. Rev. Stat. 1989, ch. 102, par. 41.02) defines the 

·term "public body" to include: 

" * * * 

* * * all legislative, executive, administra­
tiv·e or advisory bodies of the state, counties, 
townships, cities, villages, incorporated towns, 
school districts and all other municipal 
corporations, boards, bureaus, committees or 
commissions of this State, and any subsidiary 
bodies of any of the foregoing including but not 
limited to committees and subcommittees which are 

·supported in whole or in part by tax revenue, or 
which expend tax revenue * * *" 

. Under this statutory de.finit1on, it is clear that a 
county·ETS Board is a public body for purposes of the Act. As 
such, the provisions of the Open Meetings Act would apply to 
the meetings of ETS Boards. 

This is not an. official opinion of the Attorney 
Gener.al.. If we may be of further assistance, please advise. 

MICHAEL J. LUKE 
Senior Assistant Attorney General 
Chief, Opinions Division 

......_--------------------,-----,--------------·· 
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STATE OF ILLINOIS 
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February 26, 1992 

I - 92-013 

COUNTIES: 
State's Attorney as Legal Advisor 
to community Mental Health Board 

Honorable Sherri L.E. Tungate 
State's· Attorney, Clay county 
Clay County Courthouse 
Louisville, Illinois 62858 

Dear Ms. Tungate: 

I have your letter wherein you inquire whether the 
State's Attorney is required to serve a~ the legal advisor of 
the county's community mental health board. Because of the 
nature of your inquiry, I do not believe that the issuance .of 
an official opinion is necessary. I will, however, comment 
informally upon the question you have raised. 

Community mental health·boards are organized pursuant 
to the provisions of the Community Mental Health Act (Ill. Rev. 
Stat. 1989, ch. 91 1/2, par. 300.1 et seg.). Such boards are 
established by units of local government, but may receive 
funding from a variety of public, as well as private, sources. 
(See Ill. Rev. Stat. 1989, ch·. 91 1/2, pars. 303a, 30Je.) · 

In opinion No. S-180, issued May 20, 1970, Attorney 
General Scott concluded that a community mental health board 
established by a county was an agency of the county; therefore, 
the state's Attorney had the duty of furnishing legal ·advice to 
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Honorable Sherri L. E. Tungate - 2. 

the board. Attorney General Scot~ further concluded that a 
county community ·mental health board could not retain independ­
ent counsel. 

In 1975, however, the General Assembly amended section 
Je of the Community Mental Health Act (Ill. Rev. Stat. 1989, 
ch. 91 1/2, par. 303e) by adding the language underscored 
below, to provide that mental health boards may: 

II * * * 
(c) Employ ·such personnel, including legal 

counsel, as may be necessary to carry out the 
purposes of this Act and prescribe the duties of 
and establish salaries and provide other compensa­
tion for such. personnel; 

* * * II 

(Emphasis added.) 

As a result of the quoted amendment, it appears that county 
community mental health boards may now employ legal courisel to 
carry out the purposes of the Community Mental Health Act. 

In general, county agencies which the State's Attorney 
is under duty to advise have no authority to retain other legal 
counsel. (Ashton v. County of Cook (1943), 384 Ill. 287, 
300.) County community mental health boards, however, have 
been granted express authority to retain legal counsel. 
Therefore, because a community mental health board is not 
required to accept the advice or representation of the State's 
Attorney, it appears that the State's Attorney is no longer 
under duty to advise or represent the board. I note, however, 
that this conclusion does not necessarily prohibit a State's 
Attorney, in his or her discretion, from agreeing to advise or 
represent the board; since a county community mental health 
board is a county agency, the rendition of such services ~ould 
appear to be proper. The State's Attorney is not under duty to 
do so, however. · 

This is not an official opinion of the Attorney 
General. If we may be of further assistance, please advise. 

Very truly yours, 

MI.CHAEL J. LUKE 
·· Senior Assistant Attorney General 

Chief, Opinions Division 
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COUNTIES: 

I 

ROLAND W. 8l)RRIS 
ATIORNEY GENERAL 

I 

STATE OF ILLINOIS 
' . 

~~--1 

November 1, ;1994 

Authority of County Emergency 
Telephone System Board to 
Retain Private Legal Counsel 

Honorable James W. Creason 
State~s Attorney, Marion County 
Marion County Courthouse 
Post Office Box 157 
Salem,. Illinois 62881 

Dear Mr. Creason: 

I have your letter wherein you inquire whether a county 
emerge"ncy telephone system board has the authority to retain 
independent legal counsel to advise :or represent it. Because of 
the nature of your inquiry, I do not believe that the issuance of 
an official opinion of the Attorney:General is necessary. I 
will, however, comment informally upon the question you have 
raised. 

In responding to your question, it is helpful to 
review the relationship between a c~unty emergency telephone 
system board and the county which cieated it. County emergency 
telephone system boards are organiz$d pursuant to the provisions 
of the Emergency Telephone System Act (50 ILCS 750/0.01 et seq. 
{West 1992)). Under the terms of t~e Act, every local public 
agency in a county with a populatio~ of 100,000 or more inhabit­
ants is required to establish and operate either a basic or a 
sophisticated emergency telephone system (50 ILCS 750/3 {West 
1992)), that being a telephone serv.ice which, at a minimum, 
automatically connects a person dialing th~ digits "911" to an 
established public safety answering:point through normal tele-
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Honorable James W. Creason - 2. 

ph6ne service facilities. (50 ILCS ~50/2.07, 750/2.08 (West 
1992) .) Other public agencies are authorized, but n6t required, 
to implement emergency telephone systems. (50 ILCS 750/3 (West 
1992) .) The term "public agencies" ;include all units of loca.l 
government which are empowered to provide emergency services. 

Subsection.15.4(a) of the ~merg~ncy Telephone Syste~ 
Act (SO ILCS 750/15 .4 (a) (West 1993 Supp.)), which governs the 
establishment of emergency telephone system boards, provides, in 
pertinent part: 

"(a) The corporate authorities of any 
county or municipality tha~ imposes a sur­
charge under Section 15.3 shall establish an 
Emergency Telephone System Board. The corpo­
rate authorities shall provide for the manner 
of appointment and the number of-members of 
the Board, provide~ that the board shall 
consist of not fewer than .5 members * * * 

* * * II 

Under the language quoted above, the' county has not only the 
authority to create a single county '.emergency telephone system 
board, but also the power to determi_ne the number of members of 
the board and the method of their appointment. It does not 
appear, however, that a single county emergency telephone system 
board has been denominated a body po,litic and corporate. Conse­
quently, the entity could not sue or be sued in its own name. 
Mayes v. Elrod (N.D. Ill. 1979), 47~ F. Supp. 1188, 1192j Lilly 
v. County of Cook ( 1978) , 60 .Ill. App. 3d 573, 579-80. 

In addition to creating an emergency telephone system 
board, the corporate authorities of :a county also define the 
powers and duties of the board by ordinance (~ 50 ILCS 
750/15. 4 (a) (West 1993 Supp.)) . Und,er subsection 15. 4 (b) of. the 
Act (50 ILCS 750/15.4(b) (West 1993 Supp.)), however, the board's 
powers must include: 

·n * * * 
(1) Planning a 9-1-1 system. 

(2) Coordinating and supervising the 
implementation, upgrading.or maintenance of 
the system, including the establishment of 
equipment of equipment specifications and 
coding systems. 



Honorable James W. Creason - 3. 

(3) Receivfrig monies from the surcharge 
imposed under Section 15.3, and from any 
other source; for· deposit into the Emergency 
Telephone System Fund. 

(4) Authorizing all disbursements from 
the fund. 

(5) Hiring any staff necessary for the 
implementation or upgrade of t.he system. 

* * * " 
Besides creating an emergency telephone.system board 

and determining the extent of its duties, the corporate authori­
ties of a county are authorized, with referendum approval, to 
impose a monthly surcharge on the billed subscribers of the 
network communication carriers to fund the implementation of the 
system. (50 ILCS 750/15.3 (West 1992) .) The county board, 
however, is not required to levy th~ full amount of the surcharge 
approved by referendum, but may det¢rmine at its own discretion 
the amount to be raised: 

.II * * * 

(e) A municipality or county may at any 
time by ordinance change the rate of the · 
surcharge imposed under this Section if the 
new rate does not exceed the rate specified 
in the referendum held pursuant to subsection 
( c) . 

* * * II 

(50 ILCS 750/15. 3 (e) (West 1992·) . ) 

A review of the funding provisions of the Emergency 
Telephone System Act indicates that the fiscal relationship 
between the emergency telephone system board and.the county is 
.similar to that .which exists betwee~ the county and other county 
agencies. For example, in opinion No. 80-032, issued September 
25, 1980 (1980 Ill. Att'y Gen. Op. 127), Attorney General Fahner 
determined that the Care and Treatment Board for Certain Mentally 
Deficient Persons (Ill. Rev. Stat. 1979, ch. 91~, par .. 201 et · 
seq.) [now the County Board for Care and Treatment of Mentally 
Deficient Persons (55 ILCS 105/0.01 et seq. (West 1992))] was an 
agency of the county. With respect to the county's authority to 
exercise control over funds levied for the Care and Treatment 
Board, Attorney General Fahner obse.rved: 

I 
l 
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II * * * 

* * * the exclusive power to exercise 
control over funds raised through a tax levy 
does not impair the right of a taxing body to 
determine the total amount. of money to be 
raised. (Schlaeger v. Jarmuth (1947), 398 
Ill. 60; Ickes v. Macon County (1953), 415 
Ill. 557.) In Effertz v. :Brzezinski (1968) , 
91 Ill. App. 2d 202., the oourt was asked to 
consider whether the directors of. a .library 
board had the authority to determine the 
amount of money to be raised by tax levy for 
library purposes. Under the Library Act, the 
board had exclusive control of all money 
deposited in the library fund. The cour~ 
held at page 207 that a: 

* * * 
* * * village board may not refuse to 

levy any taxes for library purposes and, 
presumably, the amount must be fair and rea­
sonable. However, there is no requirement in 
the language or spirit of the Act that the 
village board must honor the recommendation 
of the library board as to the amount.to be 
appropriated and levied * * * 

* * * 
In my opinion, a similar result obtains 

under the Care and Treatment Act. Once the. 
tax is levied, however, the county board may 
not direct the manner in which funds are 
expended. There is no language in the Act 
authorizing the county board to exercise 
control over the Mentally· Deficient Persons' 
Fund, nor is there a requ;i.r.ement that the 
budget of the Care and Treatment Board be 
submitted to the county b?ard for approval. 

* * * 
(1980 Ill. Att'y Gen. Op. 129-30.) 

II 

Like the Care and Treatment Board, under subsection 
15. 4 (c) of the Act (50 ILCS 750/15. 4 (c) · (West 1993 Supp.)) a 
county emergency telephone syst_em board has sole control of the 
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expenditure of funds once they have been appropriated by the 
. county: 

II 

(c) All monies received by a board pur­
suant to a surcharge impos~d under Section 
15.3 shall be deposited into a separate in­
terest-bearing Emergency Telephone System 
Fund account. The treasurer of the munici-

. pality or county that has established the 
. board or, in the case of a.joint board, any 

municipal or county treasurer designated in 
·the intergovernmental agreement, shall be 
custodian of the fund. All interest ·accruing 
on the fund shall remain in the fund. No 
expenditures may be made f~om such fund ex­
cept upon the direction of.the board by reso­
lution passed by a majority of all members of 
the board. * * * · 

* * * II 

Because the county board e~ercises authority over a 
single county emergency telephone system board through its powers 
to create the board, appoint its members and control the level of 
its funding, it appears that the boatd is an agency of the 
county. Although the emergency telephone system board possesses 
certain powers which only it may exercise, the board is not an 
autonomous, independent unit of government. Accordingly, since 
it is a county agency, it is the duty of the State's Attorney to 
provide legal representation to an emergency telephone system 
board which is established by the co~nty. · 

Against this background, you have inquired whether an 
emergency telephone system board may; make expenditures from the 
county emergency telephone system fund to pay for legal services 
provided by attorneys other than the: State's Attorney. Subsec­
tion 15.4(c) of the Act authorizes tpe board to make payments for 
certain costs, providing, in pertinent part: 

II * * * 

* "". * Expenditures may be made only to 
pay for the costs associat~d with the follow­
ing: 

(1) The design of the Emerg~ncy Tele­
phone Sys.tern. 

Kirk Allen
Highlight

Kirk Allen
Highlight



Honorable James· W. Creason - 6. 

. (2) The coding of an initial Master 
Street Address Guide data base, and update 
and maintenance ~hereof. 

(3).The repayment of any monies advanced 
for the implementation of the system. · 

(4) The charges for Automatic Number 
Identification and Automatic ·Location Identi­
fication equipment, and maintenance, replace­
ment, and update thereof. 

(5) The non-recurring cha~ges related to 
installation of the Emergency Telephone Sys­
tem and the ongoing network charges. 

·(6) The. acquisition and installation, or 
the reimbursement of costs therefor to other 
governmental bodies that have incurred those 
costs, of road or street s~gns that are es­
sential to the implementation of the emergen­
cy telephone system and that are not dup­
licative of signs that are the responsibility 
of the jurisdiction charged with maintaining 
road and street signs. 

(7) Other products and services neces­
sary for the implementatio~, upgrade and 
maintenance of the system and any other pur­
pose related to the operation of the system, 
including costs attributable directly to the 
construction, leasing, or maintenance of any 
buildings or facilities or1 costs of personnel 
attributable directly.to the operation of the 
system. Costs attributable directly to the 
operation of an emergency telephone system do 
not include the costs of public safety agency 
personnel who are and equipment that is dis­
patched in response to an emergency call. 

* * * II 

It is well established that, in the absence of specif­
ic enabling legislation, county officers have no authority to 
ret.ain private legal counsel. (See, ~' 1977 IlL Att'y Gen. 
Op. 12.) Under the language quoted above, there is no grant of 
authority to an emergency telephone system board to expend monies 
from the emergency telephone system fun_d for private legal 
services. 

.. 
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Honorable James W. Creason - 7. 

Moreover, with ·respect to the office of the State's 
Attorney, the supreme court has stat~d that: 

II * * * 

*·**the law is·well' settled that when 
the constitution or the laws of the State 
create an office, prescrib~ the duties of its 
incumbent and fix his compensation, no other 
person or board, except by action of the 
legislature, has the autho~ity to contract 
with private individµals tp expend public 
funds for the purpose of performing the du­
ties which were imposed upon such officer. 

* * * II 
\ 

(Ashton v. County of Cook (1943), 384 Ill. 
287, 300.) 

The court further indicated that contracts for the payment of 
such fees were ultra vires and void. Similarly, in opinion No. 
83-001, issued February 17, 19.83 (19$3 Ill. Att'y Gen. Op. 1), 
Attorney General Hartigan concluded that in the absence of the 
appointment of a special Statejs Attorney, a county was under no 
liability to pay any attorney's fees·or litigation expenses 
incurred by county officers. 

Therefore, since the State;s Attorney _is, by law, the 
legal advisor and representative of the county emergency tele­
phone system board, and because.nothing in the language of the 
Emergency Telephone System Act autho~izes the board to employ 
private counsel, it appears that monies in the emergency tele­
phone system fund may not properly be used to pay attorney's fees 
to private legal counsel retained by emergency telephone system 
board members. Such a payment would·: be ultra vires. 

This is not an official opinion of the Attorney Gener­
al. If we may be of further assistance, please advise. 

MJL:LP:dn 

Very truly yours, 

Senior Assistant Attorney General 
Chief, Opinions Division 
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OFFICE OF THE ATTORNEY GENERAL 
STATE OF ILLINOIS 

October 8, 1996 
Jim Ryan 

AlTORNEY GENERAL 

I - 96-042 

COUNTIES: 
Emergency Telephone System 
Board as a County Agency 
Entitled to Representation 
by the S~ate's Attorney 

Honorable Vincent Moreth 
State's Attorney, Macoupin County 
Macoupin County Courthouse 
Post Office Box·287 
Carlinville, Illinois 62626 

Dear Mr. Moreth: 

r 

I have your letter wherein you inquire: 1) whether a 
single county emergency telephone system board is an agency of 

.the county which is entitled to representation by the State's 
Attorney;' and 2) if so, whether the State's Attorney may 
represent the interests of the county board and the county. 
emergency telephone system board simultaneously without creating 
a conflict of interest. Because of the nature of your .inquiry, I 
do not believe that the issuance of an official opinion of the 
Attorney General is necessary. I will, however, comment 
informally upon the questions you have raised. 

In reviewing the materials you have provided with your 
request, it appears that on November 8, 1994, the voters of 
Macoupin County approved a referepdum authorizing the imposition 
of a surcharge to support a single county emergency telephone 
system. Subsequently, on February 14, 1995, the Macoupin County 
Board passed an ordinance that, inter alia, established the 
Macoupin County Emergency Telephone System Board (Board),· 
prescribed an annual budgeting and appropriation procedure for 
the Board and provided that the Board "* * * is not part of nor 
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Honorable Vincent Moreth - 2. 

governed by the Macoupin County Board * * * and operates 
independently of the Macoupin County Board." (Emphasis in· 
original.) 

Against this background, you have inquired, firstly, 
whether a single county emergency telephone system board is an 
agency of the county which is entitled to representation by the 
State's Attorney. As you have noted, informal opinion No. I-90-
046, issued October 9, 1990, addressed the issue of whether it is 
the duty of the State's Attorney to provide legal representation 
to a single county emergency telephone system board. That 
opinion reviewed the relationship between a county emergency 
telephone system board and the county that created it. 
Specifically, the opinion examined the various statutory 
provisions that authorize a county to establish an emergency 
telephone system board (SO ILCS 7S0/1S.4(a) (West 1994)), to 
define the emergency telephone system board'.s powers and duties 
(SO ILCS 7S0/1S.4(b) (West 1994)) and to provide for the funding 
of the county's emergency telephone system (SO ILCS 7S0/1S.3 and 
1S.4(c) (West 1994)). The opinion then concluded that: · 

II * * * 
Because the county board exercises 

authority over a single county ETS [Emergency 
Telephone System] Board through its powers to 
create the Board, appoint its members and 
control the level of its funding, it appears 
that the Board is an agency of the county. 
(See also' 1974 Ill. Att'y Gen. Op. 107; 1973 
Ill. Att'y Gen. Op. 108 (county health 
department is a county agency); opinion No. 
NP-813, issued October lS, 1974 (regio.nal 
planning commission is county agency); 1077 
Ill. Att'y Gen. Op. 71 (road district is not 
a county agency); 1973 Ill. Att'y Gen. Op. 
181 (forest preserve district does not 
constitute a county agency); and 1970 Ill. 
Att'y Gen. Op. 111 (community mental health 
board· is an agency of the county).) Although 
it possesses certain powers which only the 
ETS Board may exercise, the Board is not an 
autonomous, independent unit of government. 
Accordingly, as a county agency, it appears 
that it is the duty of the State's Attorney 
to provide legal representation to an"ETS 

·Board which is established by the county. 

* * * II 
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The relationship between a county and a county 
emergency telephone system board was subsequently discussed in 
informal opinion No. I-94-058, issued November 1, 1994. In that 
opinion, the issue was whether a county emergency telephone 
system board had the authority to retain independent legal 
counsel to advise or represent it. THe opinion again examined 
the statutory provisions authorizing a county to establish an 
emergency telephone system board, to define the emergency 
telephone system board's powers and duties and to provide for the 
funding of the county's telephone emergency system and concluded 
that a c·ounty emergency telephone system board is a county 
agency; therefore, the board had no authority to employ 
independent counsel. 

A review of the pertinent statutes and the cases 
decided thereunder has not disclosed any statutory amendments or 
judicial decisions that would lead to a result contrary to that 
reached in informal opinions No. I-90-046 and No. I-94-058. 
Consequently, it appears that a county emergency telephone system 
board is an agency of the county which is entitled to legal 
representation and advice by the State's Attorney pursuant to the 
provisions of section 3-9005 of the Counties Code (55 ILCS 5/3-
9005 (West 1994), as amended by Public Act 89-395, effective 
January 1, 1996). See Ashton v. County of Cook (1943), 384 Ill. 
287, 299-300, cert. denied, 322 U.S. 731, 64 S.Ct. 944 (1944). 

You have referred to the provisions of the Macoupin 
County Emergency Telephone System Board ordinance indicating that 
the Board "* * * is not part of nor governed by the Macoupin 
County Board [and] * * * operates independently of the Macoupin 
County Board" as evidence that the Board is not an agency of the 
county. It is well established that 11 [a)n ordinance cannot add 
to, subtract from, or affect the provisions of a statute* * *·" 
(Village of Riverwoods v. County of Lake (1970), 122 Ill. App. 2d 
254, 260; Traders Development Corp. v. Zoning Bd. of Appeals 
(1959), 20 Ill. App. 2d 383, 392.) Where an ordinance does so, 
it is void. Traders Development Corp. v. Zoning Bd. of Appeals 
(1959), 20 Ill. App. 2d at 392. 

In reviewing the pertinent provisions of the Emergency 
Telephone System Act (50 ILCS 750/0.01 et seq. (West 1994)) and· 
the Counties Code (55 ILCS 5/1-1001 et seq. (West 1994)), it does 
not appear that a county board has been granted the authority to 
sever its relationship with the county's emergency telephone 
.system board. Clearly, the General Assembly contemplated that 
there would be an ongoing relationship between a county and the 
county's emergency telephone system board. (See, ~, 50 ILCS 
750/15.3(e) (West 1994) (county may at any time change the rate 
of the surcharge imposed under the Act); 50 ILCS 7S0/15.4(c) 
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(West 1994) (county treasurer to be custodian of all" monies 
received pursuant to emergency telephone system surcharge).) 
Therefore, to the extent that Macoupin County's Emergency 
Telephone System Board ordinance conflicts with State law, it 
cannot be given effect. 

r 

You have· also inquired whether a State's Attorney may 
simultaneously represent and advise a county board and a county 
emergency telephone system board without creating a conflict of 
interest.· It is well established that a State's Attorney has 
three statutory clients: the people, the county board and the 
county's officers. (People v. Ashton (1934), 358 Ill. 146, 152; 
1975 Ill. Att'y Gen. Op. 143, 144._) In opinion No. 91-008, 
issued February 14, 1991 (1991 Ill. Att'y Gen. Op. 14), Attorney 
General Burris concluded that because a county health department 
was a county agency, its officers and the members of the board of 
health were county officers. Based upon similar reasoning, it 
appears that the members of a county emergency telephone system 
board should also be considered county officers. 

As you have noted, it is foreseeable that the interests 
of the county board and the county emergency telephone system 
board could come into conflict and disputes could arise between 
them. In this regard, I direct your attention to opinion No. s-
921, is.sued June 20, 1975 (1975 Ill. Att' y Gen .. Op. 143), wherein 
Attorney General Scott was asked to determine whether a State's 
Attorney was required by section 5 of "AN ACT in regard to 
attorneys general and state's attorneys" (Ill. Rev. Stat. 1973, 
ch. 14, par. 5), the precursor to section 3-9005 of the Counties 
Code, to draft a resolution that the State's Attorney felt was 

.... **unlawful and discriminatory and would, if adopted, result 
in a lawsuit* * *·" In that opinion, Attorney General Scott 
advise~ that "* * * an attorney * * * cannot represent 
conflicting interests or undertake to discharg~ inconsistent 
duties. * * *" Thus, he concluded that "* * * when the interests 
of the county board and county officers conflict, [the State's· 
Attorney] must determine which position is correct and represent 
the party with such position or interest." 
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Honorable Vincent Moreth - 5. 

This is not an official opinion of the Attorney 
General. If we may be of further assistance, please advise. 

MJL:LP:dn 

Sincerely, 

MICHAEL J. LUKE 
Senior Assistant Attorney General 
Bureau Chief, Opinions 



OFFICE OF THE ATTORNEY GENl~RAL 
STATE OF ILLINOIS 

·Lisa Mad.igan 
:\r-l<ll<NE\ l;J·.NEl<AI. 

I - 17-010 

COUNTIES: 
Liability for Fees of Attorney 
Privately Retained by the 
County Clerk and Recorder 

The Honorable Jayson M. Clark 
State's Attorney, Saline County 
Saline County Law Enforcement 

& Detention Center 
1 North Main Street, Suite 3 
Harrisburg, Illinois 62946 

Dear Mr. Clark: 

October 30, 2017 

I have your letter inquiring whether Saline County is liable for the payment of attorney 
fees incurred by its county clerk and recorder (county clerk) for services of a private attorney. For the 
reasons stated below, absent the appointment of a Special State's Attorney pursuant to section 3-9008 of 
the Counties Code (55 ILCS 5/3-9008 (West 2016)), Saline Councy is not liable for the payment of 
attorney fees of a private attorney retained by the county clerk. 

BACKGROUND 

According to the information you provided, there has been an ongoing disagreement 
between the Saline County clerk, an elected county officer, J and the Saline County Board concerning 

'See Ill. Const. 1970, art. VII, §4(c); 55 ILCS 5/3-2001, 3-5001(West2016). The county clerk in a county 
with a population of less than 60,000 inhabitants also serves as the recorder in the county. 55 ILCS 5/3-5001 (West 2016). 
According to 2010 Federal decennial census figures, Saline County has a population of24,913 inhabitants. Illinois Blue 
Book 448 (2017-2018) . 
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The Honorable Jayson M. Clark- 2 

whether the clerk is required to report to the county board and the county treasurer the fees collected by 
her office, in addition to other information relating to the financial status of her office. As Saline County 
State's Attorney, you and your predecessor have advised the clerk on the matters related to the dispute. 
Without initiating proceedings pursuant to section 3-9008 of the ~ounties Code, the clerk retained a 
private attorney to advise her on the same issues. The clerk subsequently submitted claims to the Saline 
County Board requesting payment of attorney fees owed to the private attorney in relation to the dispute. 
The Saline County Board has refused to pay the claims, and the clerk has continued to submit claims to 
the county board for payment. 

ANALYSIS. 

Section 3-9005 of the Counties Code (55 ILCS 5/3-9005 (West 2016)) sets out the 
powers and duties of the several State's Attorneys. Specifically, subsection 3-9005(a)(7) of the Counties 
Code (55 ILCS 5/3-9005(a)(7) (West 2016)) provides that it is among a State's Attorney's duties to act as 
the legal advisor to the county's officers: -., 

(a) The duty of each State's attorney shall be: 

••• 
(7) To give his opinion, without fee or reward, to any county 

office~ in his county, upon any question or law relating to any criminal or 
other matter, in which the people or the county may be concerned. 

Under.the plain and unambiguous language of subsection 3-9005(a)(7), the State's 
Attorney is to act as the attorney and legal advisor for county officials with respect to all official business 
of the county. Ashton v. County of Cook, 384 Ill. 287, 297 (1943); People v. Savage, 361 Ill. App. 3d 
750, 756 (2005), appeal denied, 217 Ill. 2d 621 (2006). You have indicated that 
the county clerk retained a private attorney to advise her regarding· matters relating to her official duties. 
This falls squarely within a State's Attorney's duties under subsection 3-9005(a)(7) of the Counties Code. 

Illinois courts have consistently held that county officers have no authority to retain an 
attorney to perform duties that the State's Attorney is obligated to perform, unless either: ( 1) the court 
has appointed a Special State's Attorney; or (2) the county officer is expressly authorized by statute to 
retain a private attorney. See, e.g., Ashton, 384 Ill. at 299-300 (because a county board is not expressly 
authorized to retain a private attorney, a contract between the county board and private attorneys to 
perform work falling within the. scope of duties prescribed to the State's Attorney by statute is ultra vires 
and void); People v. Wilkinson, 285 111. App. 3d 727, 735 (1996) ('ia public official acts in excess of his . 
lawful authority when he fails to obtain the court appointment of legal counsel to act as a special 
assistant State's Attorney and accepts public funds to pay for• • • privately retained legal counsel"); 
Hutchens v. Wade, 13 Ill. App. 3d 787, 789-90 (1973) (private attorneys were not entitled to payment 
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The Honorable Jayson M. Clark - 3 

from county funds for attorneys fees where a county board retained private counsel to represent the 
sheriff without a court's appointment of a Special State's Attorney). This office has issued numerous 
opinions reaching the same conclusion.2 

· 

With regard to the first exception to the general rule that a C()unty officer may not retain a 
private attorney for matters falling within the scope of the State's Attorney's duties, section 3-9008 of the 
Counties Code governs the appointment of a Special State's Attorney.3 You have indicated that the 

2See, e.g., Ill. Att'y Gen. Op. No. 97-001, issued January 9, 1997 (in the absence of an appointment of a 
Special State's Attorney, neither the county board nor any other county officer has the authority to retain private counsel); 
199 l Ill. Att'y Gen. Op. 14, l 5 (because the State's Attorney is the legal adviser of the county board of health and the county 
health department and because the board has no statutory authority to retain private counsel, funds from the county health 
fund may not be used to pay attorney fees to private counsel retained by board of health members or health department 
officers); 1983 Ill. Att'y Gen. Op. l (where there was no appointment ofa Special State's attorney, the county is not liable to 
pay attorney fees and litigation expenses incurr~d by its supervisor of assessments and one member of its board. of review); 
1977 Ill. Att'y Gen. Op. 59, 60 (absent specific statutory authority, a county merit commission may not retain private counsel 
to advise it regarding the subinission of the standard pay plan cir the revision of its rules, regulations, or procedures); l 975 Ill .. 
Att'y Gen: Op. 12 (county board has no authority to employ independent legal counsel to advise the zoning board of appeals); 
1973 Ill. Att'y Gen. Op: 18, 20-2 l (a county board does not have the authority to hire an attorney to advise the board with 
regard to establishing a public building commission); Ill. Att'y Gen. Inf. Op. No. 1-94-058, issued November l, l 994, at 7 
(county emergency telephone system board has no statutory authority to employ private counsel, therefore, emergency 
telephone system funds may not be used to pay for private legal fees). 

3Section 3-9008 of the Counties Code provides, in pertinent part: 

(a-5) The court on its own motion, or an interested person in a cause or 
proceeding, civil or criminal, may file a petition alleging that the State's Attorney is sick, 
absent, or unable to fulfill his or her duties. The court shall consider the petition, any 
docwnents filed in response, and if necessary, grant a hearing to determine whether the 
State's Attorney is sick, absent, or otherwise unable to fulfill his or her duties. If the court 
finds that the State's Attorney is sick, absent, or otherwise unable to fulfill his or her 
duties, the court may appoint some competent attorney to prosecute or defend the cause or 
proceeding. 

(a-10) The court on its own motion, or an interested person in a cause or 
proceeding, civil or criminal, may file a petition alleging that the State's Attorney has an 
actual conflict of interest in the cause or proceeding. The court shall consider the 
petition, any documents filed in response, and if necessary, grant a hearing to determine 
whether the State's Attorney has an actual conflict of interest in the cause or proceeding. 
If the court finds that the petitioner has proven by sufficient facts and evidence that the 
State's Attorney has an actual conflict of interest in a specific case, the court may appoint 
some competent attorney to prosecute or defend the cause or proceeding . 

• • • 
(a-20) Prior to appointing a private attorney under this Section, the court shall 

contact public agencies • • • to determine a public prosecutor's availability to serve as a 
special prosecutor at no cost to the coiinty and shall appoint a public agency if they are 
able and willing to accept the appointment. Ail attorney so appointed shall have the same 
pc.>wer and autho.rity in reiation to the cause or proceeding as the State's Attorney would 
have if present and attending to the cause or proceedings. 
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The Honorable Jayson M. Clark - 4 

county clerk did not initiate any proceedings under section 3-9008 prior to retaining private counsel. 
Therefore, this exception is inapplicable in these circumstances. 

Turning to the second exception, a review of the functions, powers, and duties of a coti.nty 
clerk set forth in sections-3-2003 through 3-2003.5 and sections 3-2007 through 3-2013 of the Counties 
Code (55 ILCS S/3-.2003 through 3-2003.5, 3-2007 through 3-2013"(West 2016)), has failed to identify 
·any statutory authorization to retain private counsel. Additionally, division 3-5 of the Counties Code (55 
ILCS 5/3-5001 et seq. (West 2016)), which prescribes the functions, powers, and duties of a county 
recordt::r, contains no provision for the employment of private legal counsel. Finally, the Property Tax . 
Code (35 ILCS 200/1-1 et seq. (West 2016)), which imposes additional duties on county clerks, does not 
authorize the county clerk to hire a private attorney .. Accordingly, the Saline County Board is not 
responsible for the payment of private attorney fees incurred by its county clerk. 

CONCLUSION 

For the reasons stated above, the State's Attorney is the legal advisor to the county clerk 
and recorder regarding matters pertaining to her official duties. ·A county clerk and recorder i.s not 
statutorily authorized to retain private legal counsel. Accordingly, in the absence of the appointment of a 
Special State's Attorney pursuant to section 3-9008 of the Counties Code, a county is not liable for the 
payment of attorney fees of a private attorney retained by the county clerk and recorder to advise her 
regarding her official duties. 

This is not an official opinion of the Attorney General. If we may be of further 
assistance, please advise. 

LYNNE. PATTON 
. Senior Assistant Attorney General 
Chief, Public Access and Opinions Division' 
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