IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

ALGONQUIN TOWNSHIP ROAD DISTRICT

KIRK ALLEN, JOHN KRAFT, and )
EDGAR COUNTY WATCHDOGS INC. )
)
PLAINTIFFS, )
)

vs. ) Case No. 18 CH 238
)
ALGONQUIN TOWNSHIP, and )
)
)
)

Defendants.

RESPONSE TO MOTION TO DISQUALIFY DEFENDANT’S COUNSEL
NOW COMES, Defendant, ALGONQUIN TOWNSHIP by and through its attorney

James P. Kelly of Matuszewich & Kelly, LLP, and in responding to Plaintiff’s Motion to
Disqualify Defendant’s Counsel, states as follows:
INTRODUCTION

Plaintiffs brought this Motion to Disqualify Defendant Algonquin Township’s
Attorney for the sole purpose of harassing counsel for the Township and to deprive the
The Township of legal advice from the counsel of their choice without citing any factual
basis for allegations of criminal misconduct and conflict of interest. The sole basis for these
defamatory allegations are fabricated stories which are an insufficient foundation for a
Motion for Disqualification.

BACKGROUND

Plaintiffs’ Complaint alleges 16 violations of the Illinois Freedom of Information Act (5

ILCS 140 et seq.) (hereinafter the “FOIA”). Plaintiffs allege that the Township Clerk improperly

denied the request contained in Count 2, by stating that she had no documents in response to the
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request. Plaintiff, further alleges that the Clerk denied the requests in Counts 3,4,5,6,8,10,13 and
14 by stating that the responses were not timely. Requests in Count 1 and 7 were improperly
denied by asserting an exemption. Requests in Counts 2, 5, 9, and 11 were improperly denied by
asserting no documents were available. Finally, Plaintiffs allege that the Clerk simply did not
respond to requests in Counts 15 and 16. This case is a simple case alleging a public body did
not respond to certain FOIA requests from the Plaintiffs.
LEGAL STANDARD

Plaintiffs rely on Illinois Supreme Court Rule of Professional Conduct (hereinafter
“Rule”) 3.7 to support their attempt to disqualify Attorney James Kelly. Rule 3.7 governs
situations where a lawyer might be called as a witness during a trial in which he is also acting as
an advocate. The rule provides as follows:

Rule 3.7. Lawyer As Witness

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be
a necessary witness unless:

(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the
case; or

(3) disqualification of the lawyer would work substantial hardship on the client.

(b) If a lawyer knows or reasonably should know that the lawyer may be called as
a witness other than on behalf of the client, the lawyer may accept or continue the
representation until the lawyer knows or reasonably should know that the lawyer's
testimony is or may be prejudicial to the client.

(c) Except as prohibited by Rule 1.7 or Rule 1.9, a lawyer may act as advocate in
a trial in which another lawyer in the lawyer's firm may be called as a witness.

Plaintiffs also rely on Rule 1.7, Conflict of Interest to support their motion. Rule 1.7
prohibits an attorney from representing a client if the representation involves a concurrent

conflict of interest. A concurrent conflict of interest involves a situation where the
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representation of one client will be directly adverse to another client or there is a significant risk
that the representation of one or more clients will be materially limited by the lawyer's
responsibilities to another client, a former client or a third person or by a personal interest of the
lawyer. Rule 1.9, Duties to Former Clients, prohibits a lawyer who has formerly represented a
client in a matter from representing another person in the same or a substantially related matter in
which that person's interests are materially adverse to the interests of the former client unless the
former client gives informed consent. Rules 1.7 and 1.9 do not apply to this situation.

A party seeking the disqualification of an attorney bears the burden of demonstrating the
necessity of the disqualification. In re DeVieg, Inc., 174 B.R. 497 (N.D. Ill. 1994). Because
disqualification is such a drastic remedy, an attorney should only be disqualified where the
moving party can show that the attorney’s testimony would be likely be prejudicial to his own
clients. Weil, Freiburg & Thomas, P.C. v. Sara Lee Corp., 218 1ll. App. 3d 383, 395, 577
N.E.2d 1344, 1353 (1ll. App. 1* 1991). “The rule prohibiting a lawyer from acting as both
advocate and witness in the same case reflects a number of important considerations. Permitting
an advocate in a matter to testify as a witness in that matter may unfairly prejudice the case of his
or her client or the opposing party and may erode public confidence in the administration of
justice. All of the policy considerations raised by the attorney-witness prohibition should be
applied in deciding a disqualification motion. Conversely, our courts disapprove of the use of
disqualification motions as a tactical weapon (emphasis added) in litigation insofar as such
motions can be misused for purposes of harassment. Such motions also serve to destroy the
attorney-client relationship by preventing a party from freely retaining the counsel of his or her
choice. Thus, disqualification is regarded as a drastic measure which courts should grant only

when the movant can show that the lawyer's testimony is likely to prejudice the testifying
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lawyer's own clients.” Weil, Freiburg & Thomas, P.C. v. Sara Lee Corp., 218 Ill. App. 3d 383,
395, 577 N.E.2d 1344, 1353 (1lL. App. 1* 1991). (Citations omitted)

Moreover, Rule 3.7 only addresses situations where an attorney will be called to testify at
trial. “An attorney may represent a client in the early stages of a case in which he or she may
possibly be a witness without being subject to discipline; plaintiff has failed to show why an
attorney should nevertheless be legally barred from representing a client during the early stages
of this litigation.” Weil 218 Ill. App. 3d at 396, 577 N.E.2d at 1354. In addition, even where an
attorney is disqualified because he is likely to be called as a witness, other attorneys in his firm
can continue the representation. Rule 3.7(c).

ARGUMENT
I
ATTORNEY AS WITNESS

This Court should deny the Motion to Disqualify as Rule 3.7 does not require the
disqualification of James Kelly. Plaintiffs argue that attorney James Kelly will be called as a
witness; however, Plaintiffs cannot state what the nature of the testimony to be adduced from
James Kelly. The Plaintiffs’ have never specifically identified the subject matter of the potential
testimony. The instant case is in the early stages of litigation. Discovery has not been engaged
in, a trial date has not been set, and there is no guarantee at this stage that a trial will take place.
It is unknown what possible testimony could be adduced from Mr. Kelly.

Plaintiffs cannot and have not met the burden of proving that James Kelly’s testimony is
needed or would be prejudicial to his clients. According to the Plaintiffs James Kelly

participated in the alleged violations by having responses printed on his letterhead and James
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Kelly signing the responses. Transmitting the Townships responses to a FOIA is not prejudial to
his client.

James Kelly is not the FOIA officer for the Township. Plaintiffs make a leap in claiming
that James Kelly should be disqualified without stating the basis for the disqualification other
than the firm’s letterhead being used and the use of James Kelly’s signature on responses to their
requests. They clearly misunderstand the role of a attorney as the legal representative for a
governmental body. The documents the Plaintiffs may present at trial and have James Kelly
testify, are documents that speak for themselves. There is no information that James Kelly
would be able to provide that is not already on the face of the documents. Additionally, any
testimony concerning any communication with township officials or related to the representation
of the township would be privileged. Rule 1.6

Even if this Court finds that James Kelly should be disqualified, the law firm of
Matuszewich & Kelly, LLP should still continue to represent Defendant Algonquin Township as
there is another lawyer in the firm that can continue representation without violating Rule 3.7.
Plaintiffs have not alleged that other attorneys in the firm will be called as witnesses at trial.

Finally, Counsel for Plaintiffs claims that she is aware that the motion is a drastic remedy
and should not be used for harassment. However, Plaintiffs’ motion appears to be for the
purposes of harassment as the justification for such a harsh remedy is nonexistent. Counsel for
Plaintiffs brings allegations in her motion that are false and harassing in nature. In the Motion to
Disqualify Counsel for Plaintiffs states “Plaintiffs believe it will shed more light on misconduct
by Mr. Kelly and collusion with Robert Miller to defraud the People of Algonquin Township.”

Pg. 13 of Plaintiffs’ Motion. Statements made in a pleading must be based on “belief formed
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after reasonable inquiry”. Illinois Supreme Court Rule 137. No reasonable inquire has been
made, nor are there any facts stated to support these conclusions.

Had counsel for Plaintiffs performed any reasonable inquiry as required by the Illinois
Supreme Court Rule 137, she would have found that on May 31, 2018 the McHenry Country
State’s Attorney released a report regarding allegations of criminal conduct on the part of Robert
Miller. See attached as Exhibit F. In this report at pages 5 and 6 the State’s Attorney found no
criminal conduct on the part of Robert J Miller. No reasonable inquiry of any kind would lead to
the belief that James Kelly was part of a criminal action. As there was no criminal conduct on
the part of Robert J Miller, James Kelly could not have in any way colluded with Robert Miller
to defraud the people of Algonquin Township. It is clear that the statements made by Counsel
for Plaintiffs are not only false, but harassing in nature. As Plaintiffs had knowledge of the
results of the State’s Attorneys’ investigation, their persistence in alleging collusion between
Robert J Miller and James Kelly is made for the sole purpose of harassment and, as such, is
clearly sanctionable. Counsel for Plaintiffs fails to establish any connection between this
allegation and her Motion to Disqualify pursuant to rule 3.7. This baseless defamatory statement
is simply inserted into an already incomprehensible pleading to further smear the reputation of
James Kelly.

As the allegation of misconduct is written, Counsel for Plaintiffs fails to tie in how this
allegation has anything to do with her Motion to Disqualify pursuant to Rule 3.7. This statement
is simply placed in the incomprehensible argument, only making the motion more confusing and
difficult to understand. Plaintiffs’ motion could have been brought without this allegation;
however, Counsel for Plaintiffs chose to include this harassing statement that has no factual

basis.
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Rule 3.7 does not prohibit James Kelly or the law firm of Matuszewich & Kelly, LLP

from representing Algonquin Township in this matter. Further, Counsel for Plaintiffs has chosen

to use the Motion to Disqualify as a tactical tool to harass James Kelly and smear his name with

factually false statements. For these reasons not only should James Kelly not be disqualified as

the Counsel for the Defendant Algonquin Township, but Counsel for Plaintiffs should be

sanctioned for bringing this frivolous and harassing motion.

Plaintiffs confuse the role of an attorney representing a unit of local government with role

of a FOIA officer. An attorney provides legal representation to a client, in this case the

Township. The Illinois Supreme Court Rules, Rules of Professional Conduct, Preamble clearly

describe the role of a lawyer as follows:

[1] A lawyer, as a member of the legal profession, is a representative of clients, an
officer of the legal system and a public citizen having special responsibility for
the quality of justice.

[2] As a representative of clients, a lawyer performs various functions. As
advisor, a lawyer provides a client with an informed understanding of the client's
legal rights and obligations and explains their practical implications. As advocate,
a lawyer zealously asserts the client's position under the rules of the adversary
system. As negotiator, a lawyer seeks a result advantageous to the client but
consistent with requirements of honest dealings with others. As an evaluator, a
lawyer acts by examining a client's legal affairs and reporting about them to the
client or to others.

IL RS CT RPC Art. VIII, Refs & Annos.

Mr. Kelly is the legal representative of the Township and can advise the Township of the

law and in this case transmits responses to FOIA requests to a requestor on behalf of the
Township. Simply responding to FOIA request on behalf of a client does not transform an

attorney into a witness to actions of his client. Further, all information which the attorney has

obtained in the performance of his work for the township is attorney client privileged. He would
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be unable to testify to this any of his communications with the Township officials. Additionally,
the Plaintiffs’ fail to state any facts to which the he would be called to testify.

The Plaintiff’s on pages 4 — 10, paragraphs 1-36 of their Motion to Dismiss continually
and improperly assert violations of the FOIA without citing to any statutory authority. By way
of example, at paragraph 10 of the Motion to Dismiss the Plaintiffs assert that Mr, Kelly is “not a
public body” and not a FOIA officer, therefore he cannot respond to a FOIA request for his
client. There is no statutory authority for this proposition, or that a government attorney cannot
advise a client on how to respond to FOIA requests. Further, on page 7, paragraph 20, the
Plaintiffs’ impute that only a public body can respond to a FOIA request, this proposition is
without support.

II
CONFLICT OF INTEREST

There is no concurrent conflict of interest in this case. Plaintiffs’ make various specious
claims in an attempt to create the appearance of a conflict of interest. First and foremost
Plaintiffs allege that a conflict arises from Mr. Kelly’s previous representation of the Township
Road District creates a conflict. Rule 1.7 requires that:

(a) Except as provided in paragraph (b), a lawyer shall not represent a

client if the representation involves a concurrent conflict of interest. A

concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another
client;
ILR S CTRPC Rule 1.7
Nowhere in Plaintiffs’ argument concerning conflict of interest, found on pages 11-14 of

Plaintiff’s Motion to Dismiss do Plaintiffs allege that the representation of the Township by Mr.

Kelly will be directly adverse to any other client.
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It should be noted that there cannot conflict with the Road District in this case, as the
Road District has settled this case with the Plaintiff. Further, the Road District’s interests and the
Township’s interest in this case would be to defend against the Plaintiff’s allegation.

Plaintiffs make the irrelevant statement that Karen Lukasik, the Township FOIA officer,
resigned as the FOIA Officer and that Mr. Kelly and his firm continue to act as the FOIA officer
for the Township. Karen Lukasik’s acted as the FOIA officer during the period of time which
that all allegations of FOIA violations contained in this case occurred. See Exhibit A. Further,
the legal representative is not the FOIA officer of the township, nor is there any prohibition
against the legal representative of a public body from transmitting the public bodies response to a
FOIA, or responding to the request.

Plaintiffs also allege in paragraph 3 pg. 11, that Kelly made the decision to respond to
FOIA’s without coordinating with the Road District. Plaintiffs’ fail to state that the records
sought were in the passion of the Township. Specifically the records concerning the Road
Districts Annual Report tendered to the township board. Plaintiffs’ further fail to state that the
Road District had turned over all of its records to the Clerk on July 14, 2017 and that the
December 6, 2017 request (Plaintiff’s Exhibit A-1) requested records specifically Annual
Reports given to the township board , these were all township records. There Clerk subsequently
directly responded to this request. See Exhibit A. The township attorney sending a response to a
FOIA request, and in this case advising additional time to respond to the request to produce
Township records is required is not a conflict, as road district records are not involved.

The Plaintiffs’ made defamatory allegation that Mr. Kelly committed a criminal act to
defraud the government in collusion with Robert. J Miller, the former Highway Commissioner,

solely to harass the Township’s attorney. Plaintiffs Motion to Disqualify, page13 paragraph 6.
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This defamatory allegation is made completely without support, except the self-serving articles
published by the Plaintiffs. Plaintiffs’ Exhibit X1. Attached as Exhibit C. The basis for this
allegation is that the former highway commissioner, Robert J. Miller, was the president of the
Northern Illinois Township Highway Commissioners Association (NITCHA) a private business
of Robert J. Miller. Plaintiffs’ go on to allege that and Mr. Kelly preformed work for this
business and billed the work to the Road District. These allegation are completely without
factual support. NITCHA is an association of township highway commissioners of at least 10
counties formed prior to 1989 and not a private business of Robert J. Miller. Exhibits D and E .
This Association is much the same as other governmental associations as the Illinois Municipal
League (IML), McHenry County Council of Governments (MCCOG), Barrington Council of
Governments (BACOG), and Township Officials of Illinois (TOI). All of these associations
serve a public purpose. Exhibit F. Robert J. Miller was a past president of the NITHCA. Mr.
Kelly prepared a power point presentation on current law pertaining to road districts and
townships for Mr. Miller as Algonquin Township Highway Commissioner to use at a NITCHA
meeting. Providing a law update for a government client to be used for to government officials
is clearly for a public propose and within the scope of the Highway Commissioner authority.

The McHenry County State’s Attorney conducted an extensive investigation based upon
innumerable meritless allegations made against Mr. Miller, including allegations that he was
running a private business from the Road District. The States Attorney found allegation of
Miller were unfounded. Exhibit F.

CONCLUSION
The Plaintiffs’ Motion to Disqualify is without merit. Plaintiffs’ have failed to meet their

burden to prove that Mr. Kelly would be called as a witness and if called what the nature of the
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testimony would be, that would not be privileged. Further, the Plaintiffs’ have failed to plead or
state facts which would indicate that Mr. Kelly’s representation of the Township would be
adverse to the Township or any other client.
WHEREFORE, Defendant, Algonquin Township respectfully requests this Honorable
Court:
1) Deny Plaintiffs Motion to Disqualify Defendant’s Counsel; and
2) Find that the Motion to Disqualify was brought for the purpose of harassment; and
3) Order Plaintiffs to pay Defendants attorney fees in defending against the Motion to
Disqualify: and
4) Order any other remedy this Court deems equitable and just.
Respectfully Submitted
By:  /s/James P. Kelly

Attorney for Defendant
Algonquin Township

James P. Kelly, ARDC # 6208284
MATUSZEWICH & KELLY, LLP
101 N. Virginia St., Suite 150
Crystal Lake, Illinois 60014

(815) 459-3120 Telephone

(815) 459-3123 Facsimile
jpkellyi@mkm-law.com
litigation@mkm-law.com
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STATE OF ILLINOIS )
) SS.
COUNTY OF MCHENRY )

AFFIDAVIT OF KAREN LUKASIK

I, Karen Lukasik, the duly elected Algonquin Township Clerk, under oath and penalty of
perjury state that the following is true and correct:

1. 1, Karen Lukasik am the duly elected Algonquin Township Clerk. I was sworn into
office on May 15, 2017.

2. 1, as the Algonquin Township Clerk am the keeper of records for both Algonquin
Township and the Algonquin Township Road District.

3. I'served as the Algonquin Township FOIA Officer from the beginning of my term
through May of 2018, at all times relevant to the lawsuit entitled Kirk Allen, et al. v. Algonquin
Township, et al., 18 CH 238.

4. The Township Supervisor and I, requested that the Algonquin Township attorney
James Kelly, provide legal advice and transmit all responses to FOIA requests to the requestor.

5. Ireceived a FOIA request from Kirk Allen on December 6, 2017. The request asked
for two separate items:

1. A copy of Robert Miller’s annual reports filed with the Board of Trustees
for the last 24 years as required by law.

2. A copy of the audit referenced in the February 25, 1997 memorandum from
Tom Schober. This audit is reported to have been done regarding Robert
Miller’s past employment and reports a claimed sick day.

6. Prior to this request, Judge Caldwell, McHenry County Circuit Court Judge ordered
on July 14, 2017, that Andrew Gasser, the Algonquin Township Highway Commissioner provide
me with access to all of the Road District Records. The day that Judge Caldwell entered this
Order, without notice to me, Mr. Gasser piled Road District records in front of my office door. 1
believed he provided me with all of the Road District records. I have continuously asked Mr.
Gasser for additional records that he may have.

7. The records which are sought by the December 6, 2017 FOIA by Kirk Allen were
records which should have been maintained in the Township’s records not in the Road District’s
records. However, as I had all the records, I searched all of the records in my possession to

respond to this request.
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8. Tadvised the Township attorney that I would need additional time to find these
records as these were going back for over 24 years. Mr. Kelly at my direction responded to this
request and asked for additional time. I found the annual reports in the Township files.

9. I personally responded to Kirk Allen’s request and provided the annual reports.

10. Mr. Kelly at no time was the FOIA Officer for Algonquin Township, he was the

Township attorney.

Affiant Sayeth Further Naught.

%ﬂ/\uy«_& Z»{,L beu syl

Karen Lukasik

e .
OFFICIAL SEAL
MARY ANN SELVEY
Notary Public - State of lllinois
My Commission Expires 4/05/2020

T = —

Subscribed and Sworn
to before me this

day of January, 2019.
Ad
otary Pubilic
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STATE OF ILLINOIS )
) SS.
COUNTY OF MCHENRY )

AFFIDAVIT OF CHARLES A. LUTZOW, JR.

[, Charles A. Lutzow, Jr., on oath and under penalty of perjury state that the following is
true and correct:

I. I, Charles A. Lutzow, Jr., am the duly elected Supervisor of Algonquin Township. |
was sworn into office on May 15, 2017.

3. Karen Lukasik is the duly elected Clerk of Algonquin Township.

4. Karen Lukasik acted as the FOIA Officer from the beginning of her term May 15,
2017 through the filing of the lawsuit captioned Kirk Allen, et al. v. Algonquin Township, et al.,
18 CH 238.

5. Karen Lukasik and I, requested that the Township attorney transmit all FOIA requests
on behalf of the Township beginning in November of 2017 to the requestor.

6. Mr. Kelly at no time was the Township FOIA Officer but rather our lawyer who was

our legal representative.

7. At no time was he the Township FOIA Officer.

y 2¢7 95

Charles A. Lutzow, Jr.

Affiant Sayeth Further Naught.

Subscribed and Sworn
to before me this 4/}

day,of January, 2019. P ——
/f/?/ (? e, OFFICIAL SEAL ]
LCLMA (U ) MARY ANN SELVEY i
Nf)tary Puglc Notary Public - State of lllinois P
My Commission Expires 4/05/2020
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Law OFFices oF -

MATUSZEWICH & KELLY, LLP
" 101 N. Virglnia St,, Suite 150 ' |
Crystal Lake, Illinols 60014
(815) 459-3120 Teléphono
(815)459-3123 Facsimile
: . . December 13, 2017
. VIAE-MANW, M1, at kirk@illinolsleaks.com |
Mr. Kivk Allen . . .
PO Box 593

Kinsas, IL 61933 -
' "Re: FOIA Request, Dated December 6,2017
Dear Mr. Allen: |

Thank you-for writing to Algonquin Township with your request for information pursuant
to the Mlinois Freedom of Information Act, 5 ILCS 140/1, et seq. On December 6, 2017, you
requested: . ' '

1. A copy of Robert Miller’s Annual Reports filed with the Board of Trustees
for the last 24 years as required by law.

2. A copy of the Audit referenced in the February 25, 1997 Memorandum
from Tom Schober. This audit is reported to have been done regarding
Robert Miller's past employment and reports a claimgd siok day.

In accordance with 5 ILCS 1.40/3(e)(ii), we require an additional five (5) business days to
respond to the request as the request requires the collection of 8 substantial number of specified
. records. Therefore, the requested documents will be available on December 20, 2017.

Very truly,

CRYSTALLAKS, I



IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT

McHENRY COUNTY, ILLINOIS
Kirk Allen, John Kraft and ) A
Bdgar County Watchdogs, Inc,, )
) 18CH238
Plaintiffs )
v A )
Algonquin Township and Algonquin Township )
Road District )

AFFIDAVIT OF ANDREW GASSER

1, Andrew Gasser, being first duly sworn on oat stat the I have read the facts contained in
this affidavit and that I have personal knowledge of the facts contained herein and if called asa
witness in this case I could competently testify to the Following:

1) Iam the Algonquin Township Highway Commissioner.

2) Iam aware that on or about December 13, 2017 a response to a FOIA request was sent by
Attorney James Kelly to M. Kirk Allen in response to his request of December 6, 2017.

3) A true and accurate copy of the response reforenced above is attached to this Affidavit as
Exhibit A,

4) 1took no part in denylng the request for records referenced in Exhibit A,

5) 1 was not asked by Mr. Kelly about whether or not the records should be released or not.

6) Atno time did Mr, Kelly request that I provide to him the records referenced in Exhibit
A,

7) This affidavit is not intended to reflect all facts known to me but is intended to provide
only the facts contained herein.

)

Andrew Gasser

Subseribed and sworn to before me this
3" day of October, 2018

OFFICIAL SEAL
PAME!{A gﬂggﬁmws
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STATE OF ILLINOIS )
) SS.
COUNTY OF MCHENRY )

AFFIDAVIT OF JOSEPH JEDLOVEC, JR.

I, Joseph Jedlovec, Jr. states on oath and under penalty of perjury that the following
information is true and correct on information and belief:

1. 1, Joseph Jedlovec, Jr., am a resident of DuPage County in the unincorporated area of
Warrenville, Illinois.

2. 1 was the duly elected Winfield Township Highway Commissioner from 1989 through
2013.

3. Northern lllinois Township Highway Commissioners Association (NITCHA) is an
association of highway commissioners in Northem Illinois, from McHenry, Lake, DuPage, Kane,
Cook, and Will counties. The Association is organized for the purpose providing education
concerning the duties and responsibilities of township highway commissioners and road
districts, sharing information on the on the operation of road districts, such as paving techniques,
snow removal, working with counties and other units of government, personnel matters, use and
maintenance of equipment, the laws that govern township road districts, and to promote
intergovernmental cooperation between Road Districts in McHenry, DuPage, Kane, Cook and
Lake Counties between Road Districts.

4. [ was a member of Northern Illinois Township Highway Commissioners Association
from 1989 through the end of my term in 2013.

5. 1 was President of Northern Illinois Township Highway Commissioners Association,
also known as NITHCA, from 2000 to 2006.

6. When 1 left office in 2006, Robert J. Miller, the Algonquin Township Highway
Commissioner was elected as the President of the Northern Illinois Township Highway
Commissioners Association.

7. When I was elected as the President of NITHCA I replaced Tom Schneider, Highway
Commissioner of Addison Township as President of Northern Illinois Township Highway
Commissioners Association.

8. Prior to Tom Schneider, Highway Commissioner of Addison Township holding office
as President of NITHCA, John Rehs of Naperville Township was President. 1 cannot recall the
Highway Commissioner’s who held office prior to John Rehs of Naperville Township. The
Association started in the middle 1980°s by Highway Commissioners from the collar counties.
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9. In 2012 Winfield Township experienced severe storm damage and I requested
assistance from Northern Illinois Township Highway Commissioners Association to assist the
Winfield Township clear the damage caused by the storm. Several Township Highway
Commissioners sent personnel and equipment to assist clearing the extensive storm damage that
occurred in the Township,

10. I was a member of NITCHA from 1989 through 2013 the Association held regular
meetings at least two times per year.

11. The Northern llinois Township Highway Commissioners Association is not and was
not a private business to belonging to any individual.

12. Atno time has anyone contacted me prior to November 20, 2018 to inquiry if
Northern lllinois Township Highway Commissioners Association was a private business.

Affiant Sayeth Further Naught.

Subscribed and Sworn )
1o before me this 3™ day of

Gs ; “OFFICIAL SEAL" 1
(L 4. Qeetc., e

‘ ’ Notary Public, State ot lliinois
mey ibte Myoc:Zmlsston oxpires 11/21/21




STATE OF ILLINOIS )
) SS.
COUNTY OF DUPAGE ) .

AFFIDAVIT OF EDWARD YOUNG

I, Edward Young, states on oath and under penalty of perjury that the following is true
and correct to the best of my beli_ef as well as upon my personal knowledge:

1. 1, Edward Young, am the duly elected Lisle Township Highway Commissioner, with
my principal offices located at 4719 Indiana Avenue, Lisle, Illinois.

2. 1am currently the President of the Northern Tlinois Township Highway
Commissioners Association, also known as NITHCA.

3. Northern Illinois Township Highway Commissioners Association (NTTHCA) is
an association of highway commissioners in Northem Illinois. The Association is organized to
promote and protect the combined interests of the Northern Illinois Township Highway
Commissioners, disseminate information of interest and concern to all members, encourage
uniformity of administration, exchange of ideas and best practices and thereby the increase of
efficiency, and the education of constituents, the public, and the Illinois General Assembly
concerning the purpose, responsibilities, achievements and concerns relative to the Highway
Road Districts. NITHCA is open to all township road districts, highway departments and
organizations that serve within the ten (10) northeast counties of northern Illinois: Boone, Cook,
DeKalb, DuPage, Grundy, Kane, Kendall, Lake, McHenry and Will.

4. NITHCA is not and was not the private business of Robert J. Miller.

5. The Northern Illinois Township Highway Commissioners Association is a Not For
Profit association solely created for the purposes stated above and is not a private business for
any person. ’

6. Further, since I have been in office no one has contacted me'to determine if NITHCA
was a private business owned by Robert J. Miller, the former President.

Affiant Sayeth Further Naught.
Edward Young
Subscribed and Swom
To, before me this ﬁ day of

A "OFFICIAL SEAL"
& KATHERINE SHARON CONNELL §
Mﬁﬁ-ﬁﬁu——@-ﬂiﬁ; &  Notary Public, Statoof liinols &

Notary Public & My Commission Expires 03/21/2021 §
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Memorandum

THE MCHENRY COUNTY STATE'S ATTORNEY'S
REPORT REGARDING ALLEGATIONS OF
CRIMINAL CONDUCT ON THE PART OF ROBERT
MILLER, FORMER HIGHWAY COMMISSIONER AT
THE ALGONQUIN TOWNSHIP ROAD DISTRICT

May 31, 2018
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Forewoxd; .

‘This report is meant to inform the public of the basis upon which the
MecHenry County State’s Attorney’s Office declinad to prosecute Robert Miller,
former Highway Commissioner at the Algonquin Township Road District, after
jnvestigating various allegations of public corruption and misunse of public funds.

Generally speaking, a State’s Attorney does not investigate criminal
allegations. Rather, the primary function of the State’s Attornoy is “[tJo commence
and prosecute all actions, suits, indictments, and prosecutions, civil and criminal, in
the circuit court for his county, in which the people of the State or County may be
concernod.” While a State's Attorney does have the authority to investigate
criminal matters, this authonty is limited in that the State's Attorney must
ordinarily rely on police agencies to conduct criminal investigations. As stated by
the Illinois Supreme Court:

1A State's Attorney’s) duty bbwuumnotexdmvem
necessarily involves him with other investigative agsncies. Justice is
pot served whoen the Stave’s Attornay’s duty to investipata collides
with the duty of the polico to inveatigate. The State’s Atlorney dong
pot poasess the technical facilities nor the manpower that the polics
have. Consaquently, it is the recognized practice that the Stata's
Attorney sensibly defers ta the investigative duties of the police.

As such, the Illinois Supreme Couxt permits the State’s Attorney to investigate
criminal matters only “where other law enforcoment agencies inadequately deal
with such investigation ar where a law enforcement agency asks the State's
Attornny for assistance.” .

In this case, the two law enforcenient agencies with jurisdiction to investigate
Miller were the McHenry County Sheriffs Office and the Illinois State Police. Both
declined to investigate and tenderad the investigation to the State’s Attorney's
OfGice, It is important to understand how taxing this investigation has been on the
resources of our Office a8 it is neither staffed nor resourced to conduet such an
expansive investigation. We employ lawyers, not detectives. Our Office has only
one full-time investigator who is a sworn peace officer and has experience
canducting criminal investigations.

The investigation required us to consider a convulsion of indiscriminate
allegations that, regrettably, first surfaced in the press. In order to thoroughly
examine these allegations, we issued dozens of subpoenas, reviewsd over 10,000
emails, analyzed thousands of pages of finapcial and Township documents, and
conducted dozona of intexrviews. After devoting nearly seven months and hundreds
of man-hours, we regard our investigation as compleie and thorough.
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Jt must be eaid that our investigation was undermined by the public nature
of the ailegations. An clement of candor was lost when interviewing witnesses who
had time to prepare their responses to anticipatad questions, ns opposed to
answering extemporancously. Moraover, a number of witnesses refused to speak
with us as they did not want to involve themselves in the evolving spectacle.

It must be said further that this Office has faced pressure from membars of
opposing political factions to variously charge Miller or exonerate 'V!\]ler. hasten the
investigation or abandon the investigation, retain the investigation in house or refer
the investigation to another entity. Particularly troubling were those voices that,
not having access to all information and being politically opposed to Miller,
stridently urged our Office to put a man's liberty in jeopaxdy.

Allof this betrays a fundamental misunderstanding of the Stale's Attorney's
Office and its function. The United States Supreme Court has defined the role of
the prosecutor as follows:

The [goverrimant attorney] is the ropresontative not of an ordinary
- party ta & controversy, but of a sovercignty whose sbligation to govern
impartially is as eompelhng as itg cbligatica to govezn atallj and
whose interest, tharefore, in a criminal prosecution is not that it shali
win a cace, but that justica shall be done. As such, he it ina
.peculin: and very dofinite sense the servant of the law, the twoicld
aim of which is that guilt ahall not eseape or innoconce suffer. He
may prosecute with earnestness and vigor -* indeed. ho should da s0.
But, while ho may strike bard blows, he is not at liberty to atrike foul
anes. It is a8 much his duty (& rofrain from improper methods
caleulated Lo produce n wreagful conviction as it ia to uae ceaxy
legitimate means to bring about a juat ene.

‘United State Supreme Court Justice Robert Jackson, pondering the question of
what makea a good prosccutor, observed further:

“The quwlities of n good progsecutor ars as ¢lugive and a3 inposaible to
" dafine as those which make a gentleman. And thase who need to be
‘tald would not understand it snyway. A sensitiveness to fair play and
“gportamanchip is porhaps the best protection against the abuse of
power, and the citizons’ safety lics in the prosesutar who tewpers zeal
with Isuman kindness, who scoks truth and not victims. whs serves
the Jaw and not factionsl purposes nnd who approachaes his task with
humility,

As racent bistory in this County bas demonstrated, politically-saturated
prosecutions of public officials, represonted publicly as airtight, can prove incredibly
costly to the public and, after being subject to the intense scrutiny of an adequate
eriminal defense, disteputable upon being deemed unfounded.
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It is casential that the duty to "scek justice” is ljrat and rigorously applied at
the time a State’s Attorney is making a charging decision. ‘This is wpmally true
when considering criminal allagations against the infaxmous or unpopular,

Criminal prosecutions, which bring to bear the dible power of the Stata
directly down upon an individual, can have enormous financial, health, and sotial
consaquentes for that individual. Accordingly, a State’s Attorney must only seck a
criminal prosecution if he has a moral certainty that the suspect committed the
criminal offense, has & moral cextainty that admissible evidence will be sufficient to
prove the offense beyond & xeasonable dou.bt. and beligves the decision to charge is
in the public interest.

When detormining whether tho prosecution is i 'g the public interest, the
Awmoerican Bar Association has recommended that a State’s Attarncy consider,
among other things:

1 the oxtent or absence of harm caused by the ofianse;

2) tha impact of the prosecution or non'pmsecutmn on the public welfara;

8) the eriminal background and characteristics of the offenders and

4) whether the public’s interest in the matter might be appropriately vindicated:

by available aivil, regulatory, administrative, of other private remedies.

When making a charging dacision, it is nol enough to say that the
prosecution itself, in'aspective of outcome, is in the public interest in the sense that
it “sends a wessage” to others who might consider similar eonduet, It i3 not enough
say that the prosecution will help resolve unsettled legal issues. Itis not enough to.

say, "chaxge him and let the jury decide.” An individual’s liberty and freedom
cannot be sacrificed for the good of the whole when a prosecutor has a reasonable

doubt as to guilt, b!

A State's Attorney can naither be swayed by the logic that the sheer number
allegations of wrongdoing against a suspect evidences:criminal conduct. Perhaps
pot without significance, many witnesses we spoke with leveled 2 number of
accusations of criminal conduct against the current Highway Commissioner, which
have not been subject to the same media scrutiny. t notwithstanding, in
criminal cases, with the exception of charges involving scxual nbuse and domestic
vxo\lencg, a person's dishonorable character, prior m-im_mal history, or prior “bad”
conduct is not admissible evidence. Rather, the inquity focuses solely on the
sufficiency of evidence relatad to the specific cximinal jact charged. Each allegatmn,
therefore, must be evaluated on its own merits and thp combined persnasive force of
a8 number of allegations, which individually do not to proof beyond a
reasonable doubt or otherwise merit prosecution, is irrelevant.

Proof beyond a reasonable doubt is no small hurdle. Everyone charged with
# crime is presumed to be mnocent of the charges against him. This presumption




remaing with him throughout every stage of the trial and during & jury’s deliberations’
on the verdict and is not overcome unless the jury is convinced beyond a reasonable
doubt from all the evidonce that he is guilty. It is the State’s burden of proving a
defendant guilty beyond a reasonable doubt and the defendant is not roquired o prove
his innocence nor offer any evidence in his defense. .

Generally, a public official accused of improper spending is compelled to answer
for and justify the spending in the public arena. In a criminal court of law, he need
not. Rather, it is the burden of the State to prove that a specific form of spending was
improper and/or solely in furtherance of a private interest such that it could have no
other reasonablo explanation. Further complicating this task is the Fifth Amendment
right against self-incrimination. This is egpecially true in cases whexe the one person
rasponsible and presumably apprised of the thousands of expenses paid over the
course of many years is under suspicion and asserts that right, ne Millor did in this
Cas50. '

"We recognize the spocial danger and insidious natwre of crimes committed by
public officials, Not only does public corruption fundamentally threaten core
principles of a democratic system, it diminishes the quality of government sexvice,
fosters a lack of respect for our shared institutions, limita private investment and
economic growth, and wastes taxpayers’ hard-carned moncy. Prosecuting cases of
public corruption is one of our top priorities. However, the heightened public injury
that results from public corruption does not allow a Stato’s Attorney to dilute his
standards when making charging decisions any more than he can moderate his
approach when charging a murder as opposed to a petty theft.

' The FBI also investigated the Algonquin Township Road Districl's credit card
use and spending on the Amazon website. Upon presenting its findings to the
United States Attorney's Office, chagges were declined. After conducting this
investigation, we tendered the prosecution to the Illinoia Attorney General's Office.
We felt it was important that another agency review our investigation and
dstermine independently whether it was appropriate to charge under State law
and, if so, assume the prosecution. Important in the sense that members of our
Office variously serving as prosecuting atiorneys and appearing as witnesses may
eregte the appearance of a conflict of interest. After its nearly three-month review,
the llinois Attorney General's Office, acting a2 special prosecutor, declined charges.
Despite this and the difficult position of serving a3 both investigator and prosecutor,
wo still arguably retain authority to prosecute should we choose.

We also decline to prosecule Miller at this time for the reasons discussed
herein. New allegations, however, seem to be surfacing regularly. Our
investigation into these new matters will continue. That said, we believe now, as
we did when we voluntarily undertook this investigation that an explanation ta the
publicis owed. The foregoing is an attempt to provide that explanation on oux work
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to date. It is important to note that our decizion not to prosecute is not a.
declaration of Miller’s innocence or any assessment of his aptitude as Highway
Commissioner or virtue while serving in that role. Rather, we determined, mostly,
that there is insuffizient evidence to astablish beyond a reasonablc doubt that
Miller committed z eriminal offense.

‘ Should'#ny member of the public wish 1o discuss this matter furthoer, pleasa
contact me at (815) 334-4159.

Tt

Patrick Kenneally
McHenry County State's Attorney




T Allagation: Miller mproperly spent Road District money for ) pnvate
purposes.

A. Summary of the Facts

In the Fall of 2017 after various allegations surfaced that Miller misused the
Road District’s credit card and otherwise misspent Road District money, we
contacied the FBI. The FBI agreed to review Road District spending between 2012
and 2017. In April of 2018, the FBI informed us that it had completed its analysis
and did not believe that Miller's guestionable spending constituted a criminal
offanse. Pursuant to a court order, the FBI shared its analysis with the Illinois
Attorney General.

‘Thereafter, we sumlarly reviewed all Road District spending between 2012
and 2017, Our investigator itemized all questionable spending for those years in
her reports. Somie examples of significant or pronounced forms of questionable
spending worthy of further discussion include:

1 Re taura_

e $582.43 at Chris's Coach House (Cary), December 2012. The total bill
was $1,749.29. It was divided three waya, with the Road District,
Supervisor’s Office, and Assessors Office each paying §582.43,
respectively. The bill was submitted in January, but the timing of the
charge would suggest that the costa were incurred as part of 2 holiday
event. .

o $337.66 at Cheseapeake Seafocd House (Springfeld), November 9,
2015

* 814166 at Jameson's Charhouse (Crystal Lake), November 17, 2015

2. Recurring Annual Charges at the Brunch Cﬁfuad_ﬁmxsm
+ $176.38 at Brunch Cafe and $324.89 at Hooters in Wisconsin,
February, 2012
o $183.07 at Brunch Café and $272.27 at Hooters, January, 2014
¢ $116.14 at Bronch Café and $202. 65 al Hooters, May, 2015
s $188.14 at Brunch Cafd and $288.62 at Hooters, January, 2016

8. Recurring Chargos for Womean's Clothing

s $164.64 at J. Jill Catalog, February, 2012
$110.77 at Lands End, February 2013
$249.62 at Lands End, May 2013
$348.23 at Land's End, QOctober, 2014
$190.19 at Prana Living, November, 2016
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for Leven g8’
$111.57 at Levenger, “I"Pad Carry Case,” January, 2013
$211.44 at Levenger, *Brown Brief Bag.” July, 2014
$384.62 at Levenger, “grape/black” bag, November, 2014
$263.55 at Lavenger, bag, June, 2016

6.

»

'S

" 8650 at Ko_lak’s Restaurant (Cary), May, 2012 {the total bill was $1,100

and was divided between the Road District and Township)

$550 at Brunch Cafe, February, 2013 (the total bill was §1,100 and -,
was divided between the Road District and Township)

$550 at Brunch Cafe, Decamber, 2014 (note with bill says for elsction
judges) (the total bill was $1,100, it was divided between the Road
District and Township).

$500 at Domino's Pizza, March, 2014 {the total bill was $1,000 and was
divided between the Road District and Township)

$500 at Brunch Café, April, 2015 (the total bill was $1,000 and was
divided between the Road District and Township)

$550 at Bruch Café, Maxch 18, 2016 (the total bill was $1,100 and was
divided between the Road District and Township)

$625.43 at Rushing Waters Fishery, March, 2012 (this purchase was
made on the Road District credit card and submitted with the request
for payment was a check from the McHenry County Highway
Commissioners for the full amount} _ .

$628.60 to Yankee Candle Company, November, 2012 (along with this
charge on the Road District credit card, there is a note indicating the
purchase was for holiday gifts and & breakdown showing $672.62 to be
paid by the McHenry County Highway Commissioners and $55.98 to
Anna May Miller along with two checks for the same)

$94.47 credit card NAPA Auto Parts, January 2014 (submitted with
personal check for the entire amount by Road District employee Kunz)
$625.43 at Linen Source, November, 2015 (this purchase was made on,
the Road District crodit card and submitted with the request for
payment was a check from the McHenry County Highway
Commissioners for the full amount)

$682.43 at Rushing Waters Rishery, April, 2016 (this purchaso was
made on the Road District credit card and submitted with the request
for payment was a check from the McHenry County Highway
Comniissioners for the full amount)

$870.00 at Orchard Meats Deli and Wine, July, 2016 for “Towuship .
Steak Fxy" (this purchase was made on the Road District credit card




and submitted with the request for payment was a check from the
McHenry County Highway Commissioners for the full amount)

7. Ampzon Purchases From Amazon Bookstore
s $1,299 to Amazon, August, 2014
¢ 8117 1o Amazon, Dacember, 2014, $256.49 on December 12, 2014
e S167.24 to Amazon, December, 2016

8. Other

$182.00 to Disneyland, June, 2012

$256.90 for and $199.95 for a Kodak Digital Frame, January, 2013

$37.47 to Sam’s Club, February, 2013 (for weatherproof cornhole bags)

$93.74 to Edible Arrangements, December, 2013 (this was a eredit card

purchase, get-well gift for Diane Klemm along with got-well card that

was signed by the entire Township Board)

o $9.88 and $7.97 at Menards, June, 2015 (this was for a BBQ Tool Set
und long handled BBQ brush, respectively)

s $299 to Blink for Home, January, 2016 (security system that sllows
remote monitoring from phone}

» $210.90 in Gift Cards from Jewel, June, 2016 .

o $498.98 to Gulati's Hideaway (p:zza retirement party), Apxil, 2037

s $206.25 to Dazell & Co. (retirement wateh), April, 2017

B. Relevant Law

80 TLCS 1/80:10()

The township board shall meet at the township clerk’s office for the purpose of
examining and anditing the township and road district accounts before any
bills...are paid.

S0 TLLS 1/80-15
The townshxp board shall, at the same time and place as stated in Section 80-10,

examine the accounts of...the commissioner of hightweays of the township for all
‘maneys received and distribuied by them. The boaxd shall also examine and audit
() all charges and claims against their township and against their road district and
(i) the compensation of all township officers.

$05 ILCS 5/6-201.6

[The Highway Commissioner shall] [d)irect the expendmxres of all moneys collected
in the district for road purposes, including those purposes allowed under Section 6
201.21 of the this Code, and draw warrants on the district treasurer therefor,
provided such warrants arc countersigned by the distriet clerk.




€09 5/6-201.15
The Township Road Commissioner shall annually make a report in writing,
showing the following: .

1) The amount of roud monoy roceived by the district and a full and detailed
statexment as to how and where expended and the balance, if any, ‘
unexpended...

In counties under township organization, the reports in districts composed of a
zingle township shall be made to the board of town trustees within 30 days before .
the annual town meeting...

The [Township Supervisor] shall receive and have chargo of all moneys raised in the
district for the suppart and maintenance of roads therein....He shall hold such
moneys at all times subject to the order of the highway commissioner and shall pay
them over upon the order of the commissioner.... In counties under township
orgagization such moneys, other than Socia) Security taxes required by the Social
Security Enabling Act, shall not be paid over until the hoard of trustees...has
examined and audited the claims or charges for which such order is drawn.

Article VIIL § 1(a) & () of the IDinois Constitution

Section () provides that “property ar crodit shall be usad only for public
purposes.” Section (b) provides that [tlhe Stats, units of local government and
school districts shall ineur cbligations for payment or make payments from public
funds only as authorized by law or ordinance.”

Unfortunately, there are only a few cases that are helpful in determining
what types and categories of expendifures have a “public purpose.” The most
illuminating is People ex rel. McDavid v. Barrett, 370 11L. 478 (1939), decided by the
Mlinois Supreme Court. Barrettinvolved the constitutionality of a statute that paid
the widows of daceased judges in an amount equal to the judge's salary from the
date of his death to the time of the qualification of hiis successor. The law was
challenged on the grounds that the statute was an unconstitutional attempt to
provide gratuities from public Rmds for the exclusive henafit of privats persons,

The Hlinois Supreme Court begau its analysis by stating, whather.
government spending is for a public or private purpose is a question “not nlways
easy of determination” It continued:

in deciding whether such purpose is publis or private, courts saust ba
largely influereed by the oourse and usage of tha goveramont, the
objact for which tho [sperding] has been customarily and by long
courao of legielation Jevied and made, and what shjects have beea
counsidered necessary to the support and of the proper use of the
government. \Whatever lawfully pertains to this purpese and is

- sanctioned by e and the acquiescance of the people may well bo
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gaid to be a public purpose and proper for the maintenance of good
government... Limitations resting on theory, only, or oa the vague
-ground of doubt, but which tha peoplo bave beon satisficq to lenve to
* the judgmant, patriotism and sense of justice of their reproseatatives,
-are ot within the esatxol of the courts. The power of the Stawe to
expend public moneys for public puxpotes is pot to be limited, alone.
"o the narrow lines of necessity, but tae priuciples of wise
statesmanship demand that those things which subseeve the general
-well'being of scciety and the happinoss 20d prosperity of the people
shall meet the enngideration of the legislative body of the State.. J{it
can be seen that the purpose sought to be obtained is = public one aud
‘contains the elements of peblic benefit, the queation of how much
‘baneft ia theroby derived by tae public is one for the legislature acd
not the courts. .
There are two important insights that are to be drawn from this excerpt. First, the
courts will give broad discretion to ihe legislature and the officials it tasks with
expending public funds. Courts will not generally substitute its judgment on the
question of whether the spending is for a “public purpose.” This js especially true if
that spending has been established over time as customary and one could
reasonably view (i.e. “it could be seen”) that the spending resulted is some, even
slight public benefit. Second, it is not enough to maintain that the spending was
not “necessary” to accomplish the intended public purpose or even that it is doubtful
that the spending was for a public purposo. Rather, public officials authorized by
the legislature to expend money appear to receive the benefit of the doubt.

The Tilinois Supreme Court in Barrett also discussed awards or gratuities
given lo public employces. It stajed:

We held that representative government finds its grentast secririty in
& 6trong spirit of patriotism und Jove of county: and that whatever
terids 0 tha greater patriotism and 4 greatex interest in government
maokes for the welfare of the State. Wo pointed out that the erection
of monuments and the awarding of swords and medals have slways
been recognized ns means ¢f rewarding moritorious servieo, angd the
logislacure might use public funds for such purposes... (1]t holds that
the powor to give rewards after the event of conspicvoua publis
.sarvice connot be limited vo military service: that ifa man has
dederved gready of the commonwenlth by sivil services, the publie

“advantago of recopniziag his nzerit standz on grounds a3 strong as
‘that for rowarding a Generali that the possibililics of genius or

-digtinguished worth cannot be foreceen so as to be sattled for in
gdvanco, and the yoblic welfare, alons, ia orly legal justification for
such payment; and that whethor the public gocd will be served, must L
be Joft Jargely to the conseience of the legialature.

While public officials ara afforded broad discretion, it is not limitless. In
Viliage of Oak Law v. Faber, 378 1. App 34 458 (1t Dist. 2007), the appellate court
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ruled that supplemental payments to a government employes untethered to an
actnal service contravened Arxticle Vi1, §1 The court stated: ‘

[cJompensation nod benefits of public employees must comply with
the constitutional requirement that public funds end property be
used only for public purposes, Thus it has been held that paymont or
allowanco in axcess of that which was fixed by law or contract at the’
time when sorvicos were renderod, snd when no further servicss aro
contarsplated, is a gift for the private benefit of the individual, which
serves x0 public purpsss...

Moreover, there are also a number of cases that were decided prior to the
ratification of the 1970 Constitution holding that supplemental pay in the form of
an increased pension or supplemental payment to retired public sorvants was
unconstitutional. Many of these cases were decided, however, on the basis of Art 4 §
19 of the 1870 Constitution, which prohibited the granting of any extza
compensation to any public officer, agent, servant, or contractor afler service has
been rendered orx a contract made. This section, importantly, was repcaled when .
the 1970 Constitution was ratified.

ffic nd. 720 I
(2) A public officer or employee or special government agent conmits misconduct
when, in his official capacity or capacity as a special government agent, he or she
coxamits any of the following acts!
(1)  Intentionally or recklessly fails to perform any mandatory duty as,
required by law; or
(2)  Knowingly performs an act which he knows he is forbidden by law to
pecform; or
(3)  With intent to obtain a personal advantage for himself or another, he
pariorms an act in excess of his awful authority: or
(9)  Solicits or knowingly accepts for the pexformance of any act a fee or
reward which he knows is not autherized by law...
©A publu: officer or omployec or gpecial government agent convicted of violating
any provision of this Section forfeits his or her office or employment or position as a
special government agent. In addition, he or she commits a Class 8 felony.

Theft, 720 ILCS 5N16-1
(2) A person commits theft when he or she knowingly: "
(D  Obrains or exerts unauthorized control over proporty of the owner; or
(2)  Obtains by deception control over property of the owner or
(3)  Obtains by threat control over property of the owner: or
(4)  Obtains control over stolon property knowing the property to have
* been stolen or under such circumstances as would reasonably induce him or
her to beliave that the property was stolen: or
(5)  Obtains or ekerts control over proparty in the custody of any law
enforcement agency which any law enforcement officor or any individusal




acting in hehalf of a law enforcement agency explicitly represents to tho
person as being stolen or xepresents to the person such circumstances as
would reasonably induce the person to beheve that the property was stolen,
and
(A)  Intends to deprive the owner permanently of the use or benefit
-of the property: or
(B) Enowingly uses, conceals or abandons the property in such
manner as to deprive the owner permanently of such use or benefic: or
(C)  Uses, conceals, or abandons the property knowing such use,
concealment or abandonment probably will deprive the owner
permanently of such use or benefit.

In People v. Sturgeon, the defendant, a comptroller for a local water
commission, was found guilty of theft after using the commission’s debit caxd for
persunal spending. 2016 IL App (4th) 140736-U. The personal spending included
hotel parking while on a personal vacation, trips to the grocery store and hardware
store, and Dish network service at the defendant’s personal address, As
comptroller, the defendant was responsible for paying the bills. The commissioners
only approved “large bills.” The commissioners testified that while there were no
formal spending policies, members were “aware” of general practices of spending
only for business related purposes. Upon being confronted by the commissioners,
the defendant offered to repay the money, claimed he was broke and needed extra
monay, and that he deserved “extra stuff” for his work.

In finding that the lack of explicit polices was an insufliciont grounds upon
swhich to xeverse the dafendant’s conviction, the appellate court noted that there
was a general understanding of authorized purchases and it would be unreasonable
for the defendant to make the azsumption that he could spend rmoney on personal
jtems or unilaterally reimburse himsgelf. The court furthor rejected the defendant's
arguments that some of the purchases, such as at the hardware store, were
legitimaio. In dismissing this contention, the court noted that no one at the
commission had authorized the defendant to unilaterally make spending decisions.
The courl noted further that the defendant’s response in offering to repay the
money when confronted by commissioners evidences his own understanding of the
improper natire of the charges,

i f funds, 7 3 6/33E-16
(aJ An officer, director, agont, or employee of. or affiliated in any capacity with
any unit of local government or school district commits misapplication of funds
. when he or sho knowingly misapplies any of the moneys, funds, or credits of the
unit of local government or school district.
{(b) Sentence. Misapplication of funds is a Class 3 felony.




C. Distussion

The question of whether or not Miller should be charged with a criminal
offense - “that he acted in excess of his lawful authority under the Diinois
Constitution or Highway Code (offcial misconduct), “obtainled] or exertled]
unauthorized control” over property (theft), or “misapplie [d] any public moneys”
{misapplication of funds) - rests upon & narrower question: whother the sponding
can be deemed to be for a “public use.” In the case of a Highway Commissioner,
bestowed only with the authority to “direct the expenditures of all monoys-collacted
in tho district for road purposes,” the question can be narrowed still furthex to
whether sperding was for “road purposes.® As stated by the former and current
Township Suporvisors, both elected by Tawnship residents, as Joug as Miller had
money in his budget, generally the Road and Bridge Fund, he had expansive
discretion on how that money should be spent. This discretion was circumseribed
only by the power of the Township Board to examine and audit the Road District’s
spending before payment.

As stated by Trustees Sanchez and Emery, the Township Board had the
opportunity to review all Township bills, ¢vedit card purchases, and other
axpenditures amd bad regular occasion to quostion Miller rega.rdmg said spending.
Trustee Fischer, in particular, stated that the Txustees would review the spending

“in detail.” Township attorney Jim Kelly stated that all Road District bills and
expenses were turned in the week before any Board meeting. He indicatod further
that all Road District bills and expenses were and currently are available at the
Township for inspection by the public.

After review and on every occasion, the Trustees appraved all of the above-
cited questionable spending.

- What constitutes a “road purpose” is not a simple question. Certainly there
are the more literul among us who believe that a government workplace should be -
as spartan as possible and would say that a “road purpose” is spending that results
in material or a soxvice being directly applied to an actual road — e.g. salting,
plowing, and filling pot holes. This, however, sots the core and not the paramoters.
Most should have no diffieulty recognizing that there are types of spending not
directly tied to a physical road nor expressly authorized by statute that are
logitimate. In the case of the Road District, these would include attondance at
trainings or trade expositions that allow employees to become batter informed as to
the natuxe of their work, internet accass, phone service, certain types of work
clothes and ¢quipment, and office supplies. One instinctively recognizes that, while
not direcily xelated to a physical road, thesa are supporting expenses that arc a
necessary corollary to road care.




As the necessity or the relation of the expense becomes more remote from the
physical care of roads, whether the spending is for a “road purpose” becomes more
obscure. In the first two months aftor Miller's tenure, the current Highway
Commissioner spent taxpayer money, with Board approval, on such things as cable
television, a bouncy house, a balleon sculptor, and basehball hats. Perhaps tellingly,
no one is clamoring for the State’s Attorney’s Office to investigate these forms of
spending for purposes of establishing a criminal charge.

To ba sure, however, one could legitimately question the degree to which any
of these expenses furthers a public purpose. On the other hand, ane could certainly
make g case that they do. For example, the bouncy house at apecial events (like the
cornhole bags and barbeque equipment) serves to attract young families to the Road
District where, to further public relations and an understanding of Road District
work, they are allowed to inspect the grounds and equipment and interact with
employees.

One could similarly maintain that these forms of spending do not further a
road purpose or are beyond the ken of the express powers assigned to the Highway
Commissionar by statute. On the hand, the Highway Commissioner posseeses not
only those powers expressly grantad, but also those powera “necessary or fairly
implied in, or incident to, the powers axpressly granted.” For example, “incident to”
a highway commissioner's express authority to oversee a public bedy aud “employ
tabor” is his authority to purchase hats on behalf of those employees so they may be
readily identified when in publie, to foster a tcam spirit and cooperation among
employees, etcetara.

The aforementioned expenditures during Millec's tenure, while perhaps
controversia), axe of a different nature then those that have been previously found
to sustain criminal charges. In People v. Howard, 228 11l 24 428 (2008), a mayor
wag convicted of official misconduet after obtaining cash advances to play video
poker. In People v. Mehelie; a highway commissioner was found guilty of official
misconduct and theft after ordering & township employee to work on his personal
car during wark hours. 152 Ill. App. 34 843 (5% Dist 1987). Moreover, this cage is
readily distinguishable from Sturgeon. Unlike Sturgeon, Miller's purchases were
‘all reviewed and approved by the Township Board. There is no evidence that Miller
attempted to conceal or misrepresent any Road District expenditure. Mozeover,
unlike the purchases in Sturgeon, such as hotel parking while on a personal
vacation and cable at the defendant’s residence, all of Lhe questionadble purchases
bore at least some relation to Township activities.

When evaluating the aforementioned cxpenditures, it is also important to be
considerate of the context in which they were made. As described by Charles
Lutzow, current Township Supervizor and former Township Clerk, and over the last
20 years. no one at the Township had seen fit tn formalize any system of internal
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controls for spending. Rather, he stated that “everyone just did [wbat) they thought
was correct.,” Lutzow describes how years ago it was common practice for all
Township employees to bring their wives.on txips to out-of-state conferences at tha
expense of the Township. While operating in an institutional eulture that is, at
best, inattentive does not excuse individuat acts of wrongdoing, long-standing
practices evidenced by bills that are subject to review at any time by the public and
their representatives are not irrelevant to the question here. As stated by tha
Suprems Court, “in deciding whether such purpose is public or private, courts must
" be largely influenced by tha coursa and usage of the government, the object for
which the [spending] has been customarily and by long course of legislation levied
and made, and what objects have been considered necessary to the support and of
the proper use of the government.”

The State’s Attorney’s Offico doss not consider itself to be in a better position
than the elected officials entrusted by the legislature and Algonguin Township
constituents to oversee and safeguard spending at the Road District and ensure all
sponding is for a “road purpose.” As stated by the Suprome Court, “if it can be seen:
that the purpose sought to be contained is a public one and contains the elements of
public bonefit, the question of how much benefit that is thareby darived by the
public is one for the legislature and not the courts.” Rarrett 870 TIl. 478 at 483, As
such, we will generally defer to Millexr and the Trustees that reviewed and
unanimously approved these expenditures unless there is no credible basis upon
which to view the expenditure as being for a “road purpose” as opposed to private
interests. .

We believe that modest and infrequent expenditures for such things as
holiday dinners, gift cards, breakfast ox Iunch for the staff before an annual trade -
show, holiday gifts, gatherinas for staff, and "get well” bestowals have “elaments of
a public purpose.” As stated by Lutzow, retontion and satisfaction of experienced
and competont employees are “vory importaat matters that ware directly related to
road district cperations and would be deemed a legitimate use of township funds.”
We are aware of an enormous body of learning and research indicating that
employee recognition, often in the foxm of tokens of appreciation or meals, is vital to
creating a functional work environment, increasing preductivity, and building
teamwork. We are aware further of a number of other local governmental
organizations that also expend de minimis amounts in their hudget in similar ways.

With rospaect to the breakfasts and lunches before and after trade shows,
specifically, & number of employces indicated that these-meals had elements of a
business meeting in that they would diseuss Road District business and the trade
show. Moreover, we are aware of a number of governmental organizations that
regulaxly reimburse employees for travel expenditures, especially meals.




Specifically with respect to the gifi cards, Lutzow stated that these were
provided 1o members of the public whose mail boxes were destroyed or damaged
aecidentally by Road District workers during the process of maintaining roads. We

‘find these small gestures in an attempt 10 maintain community relations and
provide somne recompense to the members of the public who had to bear the
inconvenience of damaged property sufficiently relatod to a public purpose.

We algo find eloments of a public purpose in expenditures for clothing and
carry bags. As w the clothes, Anna May Miller was responsible for being present at
the Township and addressing the needs and concerns of constituents. It is certainly
immportant for those dealing with the public to present in an orderly and professional
manner. We are aware of other government agencies that provide clothing
allowanees for office work attire to cinployces. As all of the attire purchased by the
Road Distriet would appear to be appropriate in an office setting {e.g. there were no
biking spandex or bathing suits purchased), the mere cxpense of women's clothes is
insufficiont to establish criminality beyond a xreasongble doubt. Morcover,
Township Clerk Lukasik indicated that some of the clothes purchased by Anna May
Miller were rugped in nature and worn during recycling and shredding events that
involved “getting dirty.” Though true that the clothing allowance policy does not
cover women’s clothing, there is no law stating that Miller is required to follow Lthe
administrative policies he sets or cannot, on oceasion and in his best judgment,
teviate from those policies.

‘ As for the bags, we believe that Trustee Fischer provides an adequate
explanation. According to Fischer, Miller was questioned on the bag purchases on
at least one occasion and satisfactorily explained that the bags were for the purpase
of transporting Township documents $o and from business meetings. As verified,
the grape/black Lovenger bag purchased in 2018 is currently in the possession
Lukasik, .

With respect to the Disneyland tickats, this expenditure also bore clements of
legitimacy. We learncd that at the time the tickets wexe purchased, there was an
American Public Worke Association conference being held in Anaheim, California,
‘We learned further that, as part of the conference, there was a training and
networking event held at Disneyland that necessitated the purchase of the tickets
at a reduced rate.

With respect to the few personal charges for such things as a car battery and
holiday gifts that were credited to the Township credit card and subsequently paid
with personal funds, we sep little here that warrants felony prosecution. While it is
likely true that Miller bad no statutory autherity to charge these itoms, which were
unrelaied Lo a “road purposa”, he did have the explicit approval of former Township
Supervisar Diane Klemm and the evident approval of Trustees. Moreover, in oxder:
to constitute official misconduct, the act in “excess of lawful authority” must have
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resulted in a “personal advantage.” In view of the facts that the Road District was
repaid in full, any porsonal advantage that may have been derived is somewhere
between slight and non-existent.

In Howard, there was evidence that the defendant paid back the cash
advances he received for video poker. Under the official misconduct statute, the
court ruled that the xepayments did not immunize the defendant from “official
misconduct® because he acted in oxcoss of lawful authority and “personally
benefitted” in that he obtained an “interest-free” loan. In so holding though, the
court made an intevesting finding. Specifically, the court stated that it “was not
unsympathetic” {o the defendant's argument that the “official misconduct” astatute
as applied to situations like this where there was minimal actual harm could result’
in “overzoalous prosecution of undeserving defendants.”

The nature of the questionable spending here is distinct.' Miller used his
credit card to buy Christmas gifts for staff and Township employees, whexreas the
defondant in Howard used cash advances to play video poker after his pexrsonal
funds were depleted. Moreover, unlike Howard, the Trustess approved this form of
spanding; Diane Klemm explicitly stated that Miller bad authoxity to use the credit
caxd in this manner. The haims suffered by the Towanship or taxpiyers in
unwittingly providing an “interest-freo” loan to the Road District for a month or less
amounts to, at most, a few cents. Even if this spending could be said to constitute
official misconduct or misapplication of fands, we bolieve a folony charge here would
be overwrought and constitute an overzealous prosecution beyond any public
interest.

_ With respect to moals after special events like “Recycling Day” and “Touch a
Truck” (noted in investigative reports), we likewise see elements of a public
purpose. These meals were provided to employees working on weekends, served on
the Township premises, and enabled overtime work.

With respect to the Blink Camera, both Lutzow and IT consultant, Keith
Seda, verified that Miller had this camera in his Office and used it for security

purposes.

With respect to thoe Kodak digital frame, we Jearned that these were used at
teade shows and business expos to display pictures of Road District operations and:
equipment. .

With respect to the Amazon Bookstore purchases, we learned that these were
for SD cards and electric cables, not books. These eleciric cables and SD cards ware
used in conjunction with advanced electronic equipment built into trucks.




Wiih respect to the retirement party and gift in April of 2017, while
seemingly exeessive, this spending to recogmize the perceived meritorious service of
an employee has been seen by the supremwe court as having a public purpose.

With respect 1o the credit card points, the FBI and the Ilinois Attorney
Genoral's Office, who received the FBI's Amazon and credit card subpoenas,
investigated this matter. So as not to duplicate efforts, we did not conduct a
parallel investigation. Both the FBI and Attorney General's Office informod s that
they were unable o develop evidence regarding any alleged misuse of eredit card
points sufficient to establish grounds for a criminal prosecution. That said, we are
currently in the process of verifying these findings.

‘ With respect to the Election Judges meals, we learned that the Algonquin

Township served as a meeting place for all 68 of the precincts located in Algonguin.

- After the elections, the judges would drop off all of the election equipment at the
Township and Township employees ioaded the items onto a truck to transport it
back to the County (financial records indicate that thea Township was reimbursed
for manpower hours by the County Clerk). Aecording to Lutzow, the Township and
Road District would split the cost of feeding the election judges, who had worked a
15-hour day, dropping off the equipinent. According to Lutzow, feeding election
judges was a longstanding practice.

We do have serious doubts that expenditures for election meals, especially
during elections not involving townships, served any public or road purposo.
Though perhaps a considerate gesture on hehalf of election judges that may have an
attenuated relationship to public relations, such spending is wholly inconsiderate of
taxpayers. Townships must be mindful of the fact that they are not charitable
organizations. Ilowever and again, we are reminded of the guidance provided by
the Illinois Supreme Court that objections to spending based on “the vague ground
of doubt” or on the grounds that it only provides a limited public benefit are not
questions for the court,

We find no evidence that Miller was enriched by providing food to election
Judgés or sought to further some personal interest in doing so. Morcover, even if we
were to conctude that the spending had no credible public purpose, wo face the
thoroy question of who to indict? Millex? The Trustees and Township Supervisor
that sanctioned half of {he spending from Township funds? We do pot regard justice
as being served by subjecting all of these people, wha lack a sophisticated
understanding of the vagaries of Article VIII, section 1 of the Illinois Constitution or
Dillon's Rulo, to the risk of a felony conviction. Nor do we believe doing 8o would be
in the public interest. We note too that the Township's or Road District’s interest
here can bé readily vindicated in civil court by suing to recover any spending
deemed inappropriate.
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. Despite our efforts and short of a soarch warrant for Miller's residence that
no judge would authorize due to staleuess, we were unable to physically account for
a number of items purchased with Township funds, such as the Blink Caniera, some
clothing purchases, carry bags, and few other items. While some believe that the
ostensibly questionable nature of these purchases and the fact that these items
currently cannot be accounted for is sufficient evidence upon which to chaxge Millers
it is not. There are a number of other reasonable explanations beyond Miller
having stolen these items that cannot be eliminated. These include the possibilities
that some other Totwwnship employee teok unauthorized control over the property or
that the items were damaged or reached the end of their useful life and were
discarded.

Upon review of the credit card statemeonts and ofther expenditures, there are
a number of charges that cannot plainly be settled as for a “road purpose” just by
considering the business crodited. Our one investigator could spend a very long
time subpoenaing every business that has accepted the Road District’s credit card’
over the last several years for itomized receipts and any other documentation they
may still xetain and seek to identify and interview employees involved with any of.
the transactions with the Road District on the off chance they have some lingering
recollection of an unremazkable buainess transaction fom years prior. Wa decline.
to expend our limited resources in this manner. At this juncture, we are satisfied
by the facta that the Trustees contemporaneously reviewed and approved all Road
District spending ovex the course of many years and specific allegations of impropar
zpex;diug are either unsupported or do not amount to proof beyond a reasonablo

oubt.

As such, we are not moved by the “what about this?” form of xebuttal to ouxr
conclugions hore. Qur job has baen to investigate the specific allegations that have
heen Brought tothe State’s Attorney’s Office, not investigate Millex “gonexally” or
audit and verify overy transaction. As stated, our investigation may or may not end
here. If anyone hns any specific information or evidence that a specific Road
District expenditure not discussed here solely furthered a private interest, pleasa
contact our Office to schedule an interview.

It bears repeating that our analysis here is not an endorsement of the
manner in which Road District resources were allocated. As taxpayars ourselves,
we certainly considor many of the expenditures to be imprudent and the amount

. puid unworthy of the purported “public benefit,” Miller is not solely to blame, We
regard the Township’s lack of & written, detailed, and binding spending policy and
overall insouciance to the manner in which taxpayer money wag consumed as a
breach of its fiduciary duty to taxpayers.

, However, Dllinois law is grossly undeveloped and ambiguous with repard to
the limits of public spending and we do not believe criminal eourt, which requires




proof beyond a reasonable doubt and where one's liberty is in jeopardy, is the
appropriate venue in which to seek clarification. As such, we defer to the Illinois
Supreme Court’s admonition that “limitations lon public spendingl resting on
theary, only, or on the vague ground of doubt, but which the people bave been
satisfied to leave to the judgment, patriotism and sense of justice of their
representatives, are not within the control of the courts.” In Illingis, the logislature
has seen bt to impart expansive authority upon highway commissioners to direct
“the exponditurce of all monevs” subject only to review by trustees and only after
being clected to do so by constituents. As nearly all of the spending reviewad here
tan be deemed as having the elements of a public benefit, however nominpally.
whother said spending was patiotie, just, or show good judgiment is a question best
left to voters, not the courts. Indeed, voters-appear to have already spoken on the
issue.

1. Allegation: Millor was illegnlly puying employees in tho form of
“Migcellanecous Pay.”

A. Summary of the Facis 7

Between January of 2013 and May of 2017, the Road District pald employees
in the form of niscellaneous pay” in the following amounts:

s AM, Miller, $29,290 R. Grecne, $18,050
B. Doubek, $19,4500 N, Chrikos (bus driver), $550
D. Helman, 526,212.50 A. Sylvester (bus driver), $550
D. Lee, $30,335 XK. Fitzgerald, 87,150
" R. Voss, $22 800 D. Morrison, $6.353.13

A. Rosecrans, $25,133

D. Stern, $23,600 .

D. Turskey (bus driver), $1,400
D. Wacyk (bus driver), $1,400

M. Bamas, $8,760

C. Mohr, $1,200

R. Mohr (bus driver), $1,060
K. Lukusik (bus driver), $250
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This miscellancous pay was provided to exployees as salary in addition to their
regular hourly snd overtimo pay.

During interviaws, Township employees justified “miscellaneous pay” in a
number of ways. Many employees explained the approximately $200 paymonts
allocated monthly between April and November as compensation for four hours of
weekeand work at 'Fownshxp recyeling events. Employees also described recoiving

*miscellaneous pay” for working at other special Township events, such as “Touch a
Truck,” usually held during summer months. Pay varied dependmg on the number
of houra worked and whother employees were involved in “set up” and “clean up.”
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Road worker employees, who were responsible for maintaining the roads, also
described receiving $100 weokly for being “on call.” Each month, one or two
employees were designated as being “on call” to address all off-hour emexgedcies
other than snow removal. In addition, road workers, who were also responsible for
operating or servicing the snowplows during winter months, indicatad that they
received “shift differantial pay” as “miscellancous pay.” Shift differential pay is
extra pay for having to be oncall if weather during the winter months required a
“call out” for road work. :

We learned during the course of our investigation that employees Les and.
Barnas recoived “foreman’s pay” once a year in the amount of approximately $1,700:
This was to compensats them for their managerial and supexrvisory duties.

Sylvester, a bus driver, deseribed the $5650 he received in “miscellaneous pay”
in December of 2015 and 2016 as a “holiday bonus.” Sylvester identified “general
knowledge around the road distxict” as his basis for believing the money ho reccived
was a bonus. He indicated further that he never had a conversation with Miller
about the extra monay, as he did not want to ask questions, Helman and Tursky
alsa described the pay received in November and December as a bonus.

Lukasik gimilaxly indicated that the “miscellaneous pay” she received was
“above and beyond” pay for exceptional work on behalf of the Road District.

Mohx indicated that “miscellaneous pay,” especially axound the holiday, was
a creative way Miller allocated the budget to provide increased pay to employees
without giving raises or cost of living increases. This was done, according to Mahr,
in an effort to keep the tax levy flat.

Most of the employees interviewed, upon reviewing the few “miscollaneous:
pay”® awards not associated with “winter shift differential” pay or a special event
wero often uncertain as Lo swhat work they bad done to validate the payments. They
attributed this to the fact that receiving “miscellaneous pay” was an unremarkable
part of employment and their inability to recall the reasons for payments issued
yeaxs prior.

Helman also inditated that A. Miller, a regular recipient of miscellaneous
pay, worked “very long hours” and he knew she had “additional responsibilities”
beyond a 40-hour work week.

Klemm stated that she was aware of the “shift differential pay.” She stated
that all the road workers and A. Miller were authorized to recoive this pay.
Specifically, A. Miller was entitled to receive “winter shift differential® pay becausge
she would also have to be on-call to take eare of internal matters during winter
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month "call outs,” Kleram stated that A. Miller's “shift differential” pay was
approved by the Township Board. Kleram stated further that she was aware that
bus drivers received additional pay around the holidays. Klemm stated that Miller
bad the authority to spend the money in hiv budget as he saw fit.

Lutzow described “miscelluneous pay” as just how thoy coded “stipend” pay in
the system. Lutzow stated furthor that he believed that Miller was allowed to
spend the money in his budget as he saw fit, which included giving stiponds to
employees. Lutzow also stated that A. Miller worked very long hours, describing
the Rond District as her life. He stated further that if her husband was called out
for weather during winter periods, A. Miller went too. Lutzow opined that stipend
pay served the public purpose of adequately compensating and retaiuning productive
cmployces. He folt “miscellaneous pay” was a legitimate use of Township funds.

~ Trustees Emery and Fischer, who both served from 2013 through 2017,
statod that Miller had the suthority to give bonusics or stipends instead of raises as
long us he was working within his approved budget. Fischer stated that she
belicved it was within Miller's authority to provide miscellaneous payments. All
“miscellaneous pay" distributed by Miller between 2012 and 2017 was approved by
the Township Board.

As of February of 2018, the cwrrent Highway Commissioner had continued
the practice of providing “on call” pay and “shift differential pay” in the form of
“miscellaneous pay.” In particular, road workers received “miscellaneous pay” in
the amount of $100 per week for being “on call” generally and $350 per month from
November {hrough March.

Dwring the course of our investigation, we learned that all employees,
including A. Miller, were hourly, non-exempt employees. All employees indicated
that they did not have a written employment contract and that their “regular rate,”
ie. hourly-rate for 40-hours, was sct by oral agreement. The employees indicated
further that they would receive an hourly rate of timne-and-a-half for overtime work
or a flat “miscellaneous pay” rate for certain types of overtime work ot special
events. Many indicated that they did not receive a raise or cost-of*living increase
between 2012 and 2017. All *misccllaneous pay” was included for accounting
purposes as “salary” and subject to taxation.

‘Upon review of a spreadsheet of all miscellancous pay disbursed between
2012 and 2017, certain patterns cmerge. First, belweaen the months of April and
November, a numbsr of employaes received a one-time payment of around $200 on
the same day;: variously, some emplovees receiving more or less. We learned during
the course of our investigation that the $200 per employee amouni was meant to
compensate all employees equally as they were doing the same amount and type of
work. The $200 figure is an approximation of the overtime rate for the highest paid
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road worker for four hours of work, In addition, during the summer “miscellanecus .

paymenis” for a number of employees coincided with document shredding, Touch-a:
Truck, and other special events.

Upon fuxther review, in the months of November and December, all road
workers and A. Miller received between one and four payments amounting tn
approximately $3,000. This is consistent with “winter shift differential pay.”
Additionally, in Decomber, the bus drivers received a one or two time payment in
the amount of $500 or less. -

Upon lurther review, there were monthly payments of $200 mterspemd
betweon one ox two einployees each month. This is consistent with the non-weather
related “on call” ray. .

Relevant provisions of the employee manual, effective 2012 and still eﬂ'ccl. as
of April of 2018, are as follows:

CTI0!

~Tho Handbook is presented to provide you with general
guidance about the Read Districts current rules and procedures gs
well as the bonofits currently offered to eligible employees. This

Honodbeok is not an exhaustiva list of every workplace rule and policy,
but rather a guide to exployees on commonly raised questions, Other
policies may exist that are not included in this Employee Handbook.

While the Road Diatrict belicves wholehoartedly in plans,
policion, and procedures describad in this Handbook, they are not
condittons of employment and are subject to unilateral change by the
Rorad District, whick may reinterpret, change, supplement, or rescind
any part of this Handbogk er any ofjts cther policius from time to-
time as it deems appropriste, with or without noliee.

It is important that yor nnderstend that you are emp]om"at
will,” which maeang that either you ar the Road District may end your
osmployment at any time. for any reason, with or without notice, and
with or without cause. This Handbook is not to be construed as a
coatrack for employment.

' Y

SO’HEDULED WORK HOURS
The Highway Commiesioner will sot the work hours of each employes.
The Highway Comaissivrior tray stagger, rearrange, and adjust the
hours of employmerit of his cmployces in such a manney o83 to enablo
him to provide all required services.

‘ HOURS OF WORK COMPENSABLE AT STRAIGHT TIME
Rozd distyict ernployees will be compersated aceording to the salary
gchedule at the approved rate of pay for all work up to 40 howrsina
work week.

HOURS OF WORK COMPENSABLE AT OVERTIME
PREMIUM )
Componsation of overfime hours worked will be mede in accardance
with the Fair Labor Standards Act. [n the event employees ave
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required to. work hours in excorgs of 40 houra in a week, evertime will
be patd under the following conditions:
4. OQvertime pay wil be provided 1o those employees
desigpated o receive overtime at a rate of 1.5 tmes their
" regulas hourly rate of pay'..
WAITING TIME AS HOURS OF WORB
Cortain Road District positions require waiting time bofore
performanee of work, In computing hoira worked, waiting time ie to
be considercd under the following ennditions:

A. On DUTY: Wailing tioce under direction of s ex:ployne’s
supervisor during o scheduled work day shall be
conzidessd howrd of work.

B. OFF DUTY: Waiting more than one-half (172 vus befare
or uftor & schedwod work day which tho omployae may
uae a5 his own time off is not to be countad as howrs
worked.

_ DRESS CODE
...The Road District resarves the right to establish a dress code for all
cmployee.s that have direct contraet with cuatoreers or suppliers of
the Road Disteice. All exmployees are expected to foliow all progeribed
safety codes, such as the wearing of safely shous, safety gogples when
_approprinte, etc.

There is nothing in the policy related to “miscellanesus psy,” reimbursement
of expenses, holiday bonuses, or compensation for special events (e.g. recycling).

B. Relevant Law:

~10(a)
Saesectwn L

$01L.CS 1/80:15(a)

Seo section L.

605 JLCS 5/6-201.6
See section 1.

5 ni6-201.15
Saasection 1.

605 11.CS 5/6-201,20 |

Every highway commissivner with 5 or more employees in a county under township
organization shall set and adopt rules concerning all benefits available to cmployees
of that office. The rules shall include, without limitation, the following benefits to
the extent they are applicable: insurance coverage, compensation, overtime pay,
compensatory time off, bolidays. vacations, sick leave, and maternity leave.




- 605 6-203
See section 1.

\rticle 1(a) & the [linois Constituti
Seesection 1. -

Fair Lahor Standarda Act, 26 11.8,0 §207 N ‘
(a)(1) Except as otherwise provided in this section, no employer shall employ any of his
employees...for a work week longor than forty hours unless such exployee receives
compensation for his amployment in excess of the hours above specified at a rate not
Jess than one and one-half times the regular rate at which he is amployed...

{e)(8) As used in this section the “regular rate” at which un employee is employed shall
be deemed to include all remuneration for-cmployment paid to, or on behalf of the
employeo, but.shall not be deemed to include...extra compensation provided by a
premium rate paid for work by the employee on Saturdays, Sundays, holidays, or
regular days of rest, or on the sixth or seventh day of the workweek, whexs such
premium rate is not less than one and one-half times the rate established in good faith
for like work performed in nonovertima hours on other days;...

‘There is no direct prohibition on bonuses for public employees in Illinois.
Morcover, no Illinois case has inlerpreted the Constitution or the law as imposing
such aban. Our review of u number of other states reveals that bonuses for public
employees are generally condoned. As stated by the Supreme Court of California:

With respect to a public emplayer’s provision of benefit to its encployees,
including bonuses for wark already perdormed, the cases have beon faizly
unifors; in finding that such benefGite serve public rather than

private purposes. {Authorized bonuses] aze ‘nocessary to ensure tha
sontinved recruitwont and retention of qualified and competont state

employcos.”
Qfficial Misconduct, 720 ILCS 5/33-8
See section 1.

In People v. Willinms, the Illinois Supreme Court upheld the reversal of a
conviction for official misconduect of a police dispatcher who informed the mother of her
child and alleged drug dealer of police activity near his residence. 239 111, 2d 119
(2010). Her disclosure violated the police department’s rules ind regulations
regarding confidential information. The dispatcher was charged with official
misconduct under section 33-3(a). The dispatcher was convicted at trial and the
appallate court reversed. The supreme court ruled that the palice dopartment's rules
and regulations, though authorized to be established by ardinance of the village, ars
not “laws” for purposes of the official misconduct statuta. Rather, a law cannot be
construed as rules “promulgated solely by a person in authority of a governmental
department,” but rather requires some type of “formal Jegislative process.”
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Theft, 720 11.CS 5/16-1

‘Seesection 1,
Misapplication of funds, 720JLOS 5/33E-16
Senscetion T,

C. Discussion

From a legal standpoint, there is nothing cximinal about providing
“miscellaneous pay” to public officers. Pursuant to 605 ILCS 5/6-201.16, the highway
commissioner hgs broad authority to “direct the expenditures of all moneys collected in
tho district for road purposes,” which would self-evidently include employee eaxnings.
With few Jinitations, Miller was nuthorized to code and distribute employen
compensation in whatever manner or form he chose, including “miscellancous
pavments,” Thers is no law that required Miller to enler into written contracts with
his employees setting forth the specifics, manner, and-schedule of their remunoration.
There is no law that prohibited Miller from paying employecs for the services they
provide only at *regular” and “overtime rates.” Ratber, 29 U.S.C. 207(b)cX6)
contemplates “promium” payments for work performed on off-days or weekends, so

long as the amount is ane and one-half times the rate established for “like work.”

Even it Miller was required to pay employees one and one-half times the regular
rate for special cvents liko “Touch a Truck and “Recycling Days,” it appears Miller
complied with such a mandate in that he paid all employees the one and ona-half
times rate for the highest paid employee. Nothing prohibited Miller from paying
employces more than time-and-a-half for overtime work, Our conclusions here were
confirmed by the Illinois Department of Labor and labor atiorney John Kelly,

We recognize that “miscellancous pay” is not mentioned in or autborizod by the
“Algunquin Township Road District Personnel Policios and Procedures Handbook.”
However, any breach of personnel policy is just that, a breach of the personnel policy
and, as made clear by Williams, not Illinois law. Moreover, the personnel policy
explicitly ztates that its conilents are “not conditions of employment and ave subject to
unilaieral change by the Road District, which may réinterpret, change, supplement, or
rescind any pari of this Handbook or any of its other policies from time to time as it
deems appropriate, with or without notice.” Section 605 ILCS 5/6-201.20 provides that
& highway comimissioner “shall set ond adopt” porsonnel policies, not that he is
required to follow them. This is, no douht, a poorly written piece of legislation, but
clear nonethbeless,

Even if "winter-shift differential pajf or December payments to bus drivers
could be deemed a bonus. this is not necessarily a violation of Asticle VLI, section 1 of
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the Tlinois Constitution. We are aware that in 2016, Governor Rauner provided State .
osmployees with bonuses totaling over $38 million. Moreover, we find elements of a
public purpose in providing discretionary bonuses as one could reasonably maintain
that they are “necossary to ensure the continued recruitment and retention of
qualified and competent...cmployees.” .

It is true that due to time and fallible memories, we have been unable to
conclusively link a few of the hundreds of the “miscellaneous payments” made aver the
course of six years to a specific prupose or service provided the Road District. )
However, our investigation consistontly revealod that by law and as applied, the
disbursements in the form of “miscellaneous pay” do not rise to the level of a criminal
offense.

Here again, we recognize that our conclusion is unsatisfying, especially when
considering that employees Anna May Miller and Derek Lee amassed the most in
“miacellanecus pay” over the course of six years by a few thousand dollars. We are
sympathetic to the viewpoint that an clected official’s employment of his ox her
immediate family, especially in Incrative positions, is a serious breach of that officials
civic cbligations. That said, Illineis voters have seen fit to endure a Highway Code
that imposes few if any limits on the mannoer in which a highway commissioner
componsates his employees. Algonquin voters saw fit to reclect Miller term aftor term
despite the availability of public records documenting the questionable manner in
which he exercised his spending authority. Shoxt of eriminal conduct, it is the votera
that must defend the public's interest in good laws and conscientious representatives.

HL  Allegation: Miller Unlawfully Sold and Purchased Street Sweepers in 2017.
A, Summary of the Tacts .
i Purchase of New Sweeper

In 2012, the Road District purchased a new street sweeper for $246,000,
According to Road District employees, the machine immediately began having.
mechanical problems. These problems were exacerbated by a vehicle cxash the
sweeper suffered shortly after it was purchased. In 2015 and not satisfied with the
2012 strect sweepey, the Road Distxict began the process of looking to purchase a new
street sweoper. As part of this process, the Rond Digtriet agreed with Elgin
Maunufacturing to beta'tost an Elgin Crosswind street sweeper for a year. During the
bata-testing process, Township employees indicated that they were very satisfied with.
the Elgin machine, favoring this model, and Elgin products for their superior
performance, parts availability. ease of maintaining and making répairs, and
familiarity with Lthe operating system.




In early 2017, the Road District released and published a solicitation for bids fox
a new street sweepex. Based on the recommendations of employces, the Road District
used the Elgin model's specifications defivered to it by Standard Equipment in the
invitation for bids. It should noted that Standard Equipmeut is the only retailer in
Midwest that sells Elgin Products. The Roud District received three bids in response,
one of which was from Standard Equipment for the Elgin Crosawind model. Standaxd
Equipment was solected by the Road District dospita the fact that its hid of $307,719
was approximately $§40,000 higher than the next lowest hid,

Employees indicated that they believed that Standard Equipment was the
lowest “responsible bidder” as the other bids did not conform to the specifications in
significant ways and the Road District operators felt the Elgin hybrid model best
suited thoir purposes, The bids wera not revisad after the initial invitation, and all
bidders received the same information. We were unable to develop any evidence of
collusion between Standard Equipment and the Road District.

1t should be noted that Standard Equipment gave campaign contributions to
Robert Miller's campaign on nine oceasions from 2008 to the present totaling $3,750.
It appears that Standard Equipment donated 230 times to other campaigns over the
same period.

il.  Saleof Old Sweeper

According to the Island Lake's Public Works director, Brian Bartnick, Island
Lake bacame aware that the Road District was planning to purchase a new sweeper
and contacted the Road District about the possibility of selling the 2012 sweeper. This
was done approximately a year in advance of the actual sale. Miller permitted Island
Lake to test the 2012 sweeper before the final purchase. In April of 2017, Island Lake
purchased the 2012 sweeper from the Road Districe fox $70,000. Elector approval was
not sought nor was any public notification of the sale made.

At Lhe Lime of tha sale, the 2012 sweeper had mnuin engine hours of 2,612,
sweeper chassis miles of 15,015, and exgine hours of 1,263. As mentioned, Lhe
sweeper was involved in a crash on August 9, 2012 in which it was damaged. The
sweeper sustained $36,000 in repairable damage. The repairs appeared extensive and
covered mulliple hody, frame, and mechanical damage areas.

B. Relevant Law:

805 ILCS 5/6-201.17 ‘
The Road Comnmissianer shalll [hlave autherity to purchase or lease or to finance the
purchase of highway construction and maintenance equipment under contracis
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providing for payment in installments over a period of time of not more than 10 years
with interest on the unpaid balance owu:g not to exceed 9%. The purchases or
contracts are subject to the bid provisions of Section 6:201.7 of this Code. In single
township road districts, sale of road district property including, but not limited to,
machinery and equipment shall bo subject to elector approval as provnded in Saction
30-50 of the Township Code...

...Except for professional services, when the cost of construction, materidls, supplies,
new machinery or equipment exceeds $20,000, the contract for such consiruction,
materials, supplies, machinery or equipment shall be let to the lowest responsible
bidder after advertising for bids at least once, and at least 10 days prior to the time set -
for the opening of such bids, in a newspaper published within the townghip or road
distxict, or, if no newspaper is published within the township or road district then in
one published within the county, or, if no newspaper is published withia the county
then in a newspaper having general circulation within the fownship ar road district...

§0 1LCS 1/30-50

(2) The electors may make all orders for the purchasa, sale, conveyance, regulation, or
use of the township's corporate property (including the direct sale or lease of single
township road district property) that may be deemed conducive to the interests of its-
inhabitants, including the lease, for up to 10 years, or for up to 20 years if the lease is
for a wireless telecommunications tower, at fair market value, of corporate property
for which no use or nesd during the Jease period is anticipated at the time of leasing....
(@) ...Anytime during the year, the township or township road district may lease or sell
personal property by a vote of the township board or request of the township highway
commissioner.

The ¢lerk shall thereafter publish the resolution or personal property sale notice
once in a newspaper published in the township or, if no newspaper is published in the
township, in a newspaper generally circulated in the township. If no newspaper is
generally circulated in the township, the clexk shall post the resolution or personal.
property sale notice in 5 of the most public pluces in the township. In addition to tho
foregoing publication requirements, the clerk shall post tho resolution or personal
property sale notice at the office of the township Gf townshxp property is involved) or
at the office of the road district (if road district property ia involved). The following
information shall be published or posted with the resolution or personal property sale
notice: (i) the date by which all bida mrust bo received by tho township or road district,
which shall not be less than 30 days after the date of publication or posting, and (i)
the place, time, and date at which bids shall be opened, which shall be at a regular
meeting of the tovmship board.

...The notice and competitive bidding procedure shall not be followed when real

or personal property is declared surplus by the township board ox the highway *
commissioner and sold to another governmental body...
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60 IL.CS 1/85-30
Any purchase by a township for services, materials, equipment, or supplies in excess of
$20,000 {other than professional services) shall be contracted for in one of the °
following ways:
(D By & contract let to the lowest responsible bidder after advertising for bids at
lcast once (i) in a nowspaper published within the township, or (i) if no newspaper
is published within the township, then in one published within the county, or Gii) if
no newspaper is published within tbe county, then in a newspaper haviog general
aixculation within the township,
(2) By & coniract let without advertising for bids in the case of an emergency if
-authorized by the township board.

Intexference With Contract Submission and Award By Public Official, 720 LGS 5/93e:
ﬁ .

(a) Any person who is an official of or employed by any unit of State or Jocal
government who knowingly conveys, either directly or indirectly, outside of the
publicly available officinl invitation to bid, pre-bid conference, solicitation for ¢contracts
procedure or such procedure used in any sheltered market procurement adopted
pursuant {o Jaw or ordinance by ilat nnit of government, to any porson any
information concerning the specifications for such contract or the iduntity of any
particular potentinl subcontractors, when inclusion of such information concerning the
specifications or contractors in the bid or offer would influence the likelihocd of
accaptance of such bid or offer, commits a Class 4 felony. It shall not constitute a
violation of this subsoction to convey information intended co clarify plans or
spocifications regarding a public contract where such disclosure of information is also
made generally available to the public.

(b) Any pexson who is an official of or employed by any unit of Stute or local
government who, cither directly or indirectly, knowingly informs a bidder or offeror
that the bid or offer will be accepted or executed only if specified individuals are
included as subcontractors commits a Class 3 felony.

() It shall not constitute a violation of subsection (a) of this Section where any person
who is an officiul of or employed by any unit of State or local government follows
procedures established (i) by federal, State or local minority or female owned husiness
enterprise programs or {ii) pursuant to Section 45-57 of the Illinois Procurement Code.

{d) Any biddar or offeror who is the recipient of communications from the unit of
government which he reusonably believes to be proscribed by subsections (a) or (b},
and fails to inform either the Attorney General or the State's Attorney for the county
in which the unit of government is located, comumits a Class A misdemecanor.

(o) Any public official who knowingly awards a contract based on criteria which were
not publicly disseminated via the invitation to bid, when such invitation to bid is
required by law or ordinance. the pre-hid conference, or any solicitation for contracts
procedure or such procedure nsed in any sheltered market procurement procedure
adoptled pursuant to statute or ordinance, commits a Class 3 felony.
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(D 1t shall not constitute a violation of subsection (a) for any person who is an official
of or employad by any unit of State or local government to provide Lo any person & copy
of the transcript or other summary of any pre-bid conference where such tranacript or
aummary 19 also made gonerally available to the public,

C. Discussion
i Purchase of New Sweeper

Miller did not evidently violate any of the bidding procedures: Rather, the
solicitation for bids was appwpnately published, the bids were appropriately received,
ang processed.

To be sure, creating bid speciﬁcntiuns nimed at a result where only one brand or
malke of product meats all apecifications would seem to violate the spirit of the
competitive bidding process, this does not necessarily mean that such conduct arises to
the level of a felony offense. Through our investigation, it was learned that it is
neither illegal nor uncommon when purchasing specialized equipment for an entity or
company seeking to purchase an item to begin theix quest by obtaining sample sets of
specifications for the items they may wish to purchase and using or amending those
specifications for the invitation to bid. This is evidenced here by the fact that in
addition to Standard Equipment, at least one other company, RNOW, also submitted &
sample set of bid spacifications. Moreovex, we do not necessarily find it unreasonable
that a Road District would seek to purchase a product it believes best aults its needs
and that its employces axe most comfortable using and mmntammg.

We are not in a position 10 determine whether Standard Equipment was the
lowest “responsible” bidder. Tha term “lowest rosponsible bidder” appears in multiple
Illincis statutes governing purchasing by Illinois governmental bodies. In determining
whether a biddor is “responsible,” a government body should look to the ‘ability of the
bidder to meet the requirements of the contract, the qualities of the articles supplied,
their conformity to the bid specifications, the suitability to the requirements of the
body, the availability of support services, and the compatibility to existing equipment
and dalivery terms.

The requirement that a Jocal governmnent award a contract to the lowest:
respounsible bidder doas not require the governmental body to award the contract to
the lowest bidder, The Illinois Supreme Court has opined, “In proper circumstances a
contract may be awvarded to one who is not the lowesat hidder, whers this is done in the
public intercst, in the exercise of discretionary power granted under the laws, without
fraud, unfair dealing, or favoritism, and where there is a sovnd and reasonable basis
for the award as made.”
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Upon review of Tllineis case law, we were unable to find any cases that sanction
or proscribe using the specifications of a particular product to design a bid. It is aleo
important To note that the cases analyzing whether the award of a contract io a higher
bidder was appropriate are not cases where some type of criminal contract
interference is alleged, and are instead civil actions brought by lesing bidders.

It appears that Algonquin Township had a longstanding relationship with Elgin
products and was faniliar with their parts and maintenanco requirements, Aftor
-testing the Elgin hybrid sivect sweepar, this was the product the Road District
employees, not necessarily Miller, desired as the machine most conducive to operation
and niginrenance, In complinnce with the biddicg procedures, the Road District
publicly sought bide and publicly shared the bid specifications,

Though we did Jearn that Standard Equipmont had donated to Miller's
campaign commitice for Road Commissioner, our investigation uncovered no evidence
that Miller personally benefited, either through a bribo or other favor, from the
purchase of the Elgin hybrid model, that he engaged in fraud or unfair dealing, or
improperly conveyed privileged information. While we recognize that the campaign
donations and the resulting business are unsavory, we do not believe that this in light
of the Tact that it was ultimately the Road District employees that lobbied for the Elgin
hybrid model, provides sufficient evidence to charge criminally.

ii. Sale of 2012 Street Sweeper

" The sale of the street sweeper appears lawful. Though 605 1LCS 5/6-201.17
states that in *singlo township road districts, sale of roud district property...shall be
subject to clactor approval as provided by 605 ILCS 1/30-50," section 30-50 states that
electors "may makae all orders for the...sale...of the township’s corporate property.

‘Accordingly, clectors are under no mandatory duty to “make orders” for the sale of
Township property. The question arises, if they “may” sell township property, but
neglect or opt not to do 5o, how can property in need of sale ba sold?  Section 30-50(c)
providos that “at any time...the road distyict may lease or sell personal property by a
vote of the townsbip board or request of the township highway commissioner.” When
read together, sections 201,17 and 30-30 impaxt authority on both the township board,
bighway commissioner, and electors to sell property.

In this case, Miller “requested” that the property be sold. While thera was no
“gale.notice™ publishod in accordance with section 30-50(d), the Township wae likely
16t required to make such a notification. Rather, as section 30-50(d) goes on to
provide. “the notice and competitiva bidding procedure shall not be followed when real
or personal propexty is declared surplus by the...highway coramissioner” and sold to
“another government body.” There is no statetory procodurc set forth for how
“property” ie declared “surplus” or that such a declaration has to be made formally or
in writing. However, the evidence would support the fact that the 2012 sweeper was
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surplus. At the time it was sold, it was not being used by the Road District, which had
already replaced it by purchaging the Elgin Hybrid model. .

IV. Allegation: Miller was improperly paid unused sick time.
A. Summary of the Facts

On February 28, 2017, Miller lost his bid for reelection for Algonqum Township
Highway Commissioner. It appears that in April 5, 2017, Miller filed the nghway
Commissioner’s Annual Report.

On April 12, 2017, Miller made a desnand of $47,38L.84 in the form of a bill at
the Algonquin Township's Annual Meeting for payment of unused sick pay. The sick
pay was purportedly earned between 1972 and 1893 while working as an employee of
the Road District. The matter was heard during the portion of the meeting designated
on the agenda as “Audit of Bills.” The agenda did not apecify or itemize the bills io be
audited. Based on the April 12, 2017 minutes and after Miller presented the demand
for sick pay, Trust¢es Emery and Cardelli moved to delay the matter for further
inquiry. Thereafter, Miller explained to the Board how the sick time policy worked
and represontod that the issue was fully researched by Jim Eelly, Township attorney.
Kelly, who was present for the meeting, concurred with Miller's explanation. A briefl
recoss was taken to allow Miller to gather documentation in support the sick time
payment.

Thereafter, Miller subniitted to the erd a memorandum purpertedly authored
by Tom Schober, former Algonquin Township Supervisor. Below is the memorandum:
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During the co{xrsc of the investigation, we received & copy of the original February 25,
1997 Schober memorandum. The document is identical to the above except that the
heading and title are properly aligned.

Miller also submitted 2 memorandum dated April 7, 2017. This momerandum
does not identify an author and is as follows:
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Upon presentation of these documents, the Board voted againgt removing Millex's sick
pay claim from the monthly bills, thereby approving the Iump sum payout.

No record of the puxported liability of $47.351.84 due and owing to Miller js
found in any prior annual report of Miller while serving as highway commissioner.

During the coursé of our investigation, a letter was obtained from Kelly to
WMiller dated Maxch 22, 2017. Below is a copy of this letter:
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Tha Ilinois Municipal Ratirement Fund (CVIRF) does not prohibit a government
employer from paying out unused sick time. In liou of & payont, however, an employce
raay request that IMRF provide a pension credit for unused sick time with 20 unused
sick days hoing equal to one munth of TMRF credit. During the course of our
investigation, wo learnad that Millex had not sought to convert his prior sick time into
IMRF eredit.

B. Relevant Law
605 ILCS 5/6-200.15

Annually make o roport in writing, showing the following:
()  The amount of road money received by the district and a full and dotailed
-statomant as to how and where expended and the balance, if any, unexpended.
(2)  The amownt of liabilities incurred and not paid (eny undetermined
lizbilities shall be estimated) and the determined or ostimated amount owing to

each creditor, who shall be named.
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(3)  An inventory of all tools having a present value in exeess of $200,
- machinery and equipment owned by the disteiet, and the state of repair of these
" tools, machinery, and equipmeut.
(4)  Any additional matter concerning the xoads of the district the highway
commisgioney thinks expsdient and proper to report.

Forgory, 720 ILCS §/17-3
(2) A person commits forgery when, with intent to defraud; he or she kunowingly:
() 1makes a false document or allers any document to make it false and that
document is apparently capable of defrauding anotherx; or
(2  issues or delivers such document knowing it to have been thus made or
alterod: or
(3)  possesses, with intent to issue or deliver, any such document k:wwmg it
Lo have been thus made or altered; or
(9  unlawfully uses the digital signature, as defined in the Financial
Institutions Electronic Documents and Digital Signature Act, of another; or
(5)  unlawfully uses the signature deviec of another to creata an electronic
signaturs of that other person, as those terms are defined in the Electronic
Commarce Security Act.
{b) (Blanl).
(&) A document apparently capable of defrauding another includes, but is not limitod
to, one by which any right, obligation or power with refe:jenoe to any person or
property may be created, tranaferred, altered or terminnted. A document includes any
record or electronic record as those torms are defined in the Electronic Commerce
Security Act. For purposes of this Section, a document also includes a Universal Price
Code Label or coin.
(c-5) For purposes of this Section, “false document” or “document that is false®
includes, but is not limited o, a document whose contents are false in some material
way, or that purparts to have been made by another or at another time, or with
different provisions, or by authority of one who did not give such authority.

C. Discussion |

Fizsr, there is insufficient evidence to charge Miller with forgery. As for the
document Miller presentad from Schober, the only person we were able to identify
. capable of verifying or repudiating the authenticity of the Ietter, has since passed
away. While we recognize that the copy appears to be somewhat positionally skewed,
1 Jikely explanation is some type of copying malfunction. Moreover and upon
comparison with Schober’s signature elsewhere, it dces not appear the signature on
the document in question js an imitation.

As for the memorandum with no author, there is no evidence that the

memorandum contains information known by Miller to be “false” or fraudulent.
Moreover, Miller never asserted who the author of the momorandum was nor that it
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was written by a person with some type of special knowledge or authority over the

Even if the untitled April 7, 2017 Memorandum presented by Miller to the
" Bouard were not genuine, there stil) remains the lingering question of whathaer Miller
had an “intent to defraud” sufficient to ostablish forgery. To act “with inteot to
defraud means to act knowingly, and with the specific intent to deceive or cheat, for
the purpose of causing financial loss to another or bringing some financial gain to
onesclf...” On March 22, 2017, Milier roceived a lotter from Kelly indicating that
Miller was legally entitled to the sick pay. At the Annual Meeting, Kelly confirmed
that Miller was entitled to the sick time pavout it the amount reguested. As such,
Miller had a good faith basis to believe he was owed 2 payout for unused sick time. -
Even if a document proves inauthentic or ingufficient to establish Muler's claim to sick
pay, he reasonably could argue that he had no intent to “deceive or cheat” the Board
because he believed, bused upon the advice of the Township's attorney, that he was
entitled to the sick pay.

.‘8écond, we are unable to find any law or othor authority conclusively .
prohiblung Miller from receiving sick pay. Even il Miller was not legally cutitled to
the sick time payout, we believe Kelly's letter forecloses felony prosecution. As alluded
to, cximinal charges roquire not just proof that an act violates the law, but proofof @
mind-state. In other words, proof that the person acted “knowingly” or “intontionally.”
In this case, it cannot be said beyond a reasonable doubt that Miller “knowingly”
misapplied funds (Misapplication of Funds), “knowingly” took unauthorized possession
of the sick pay (Theft), or “knowingly” performed an aet which he knew was forbidden
by law (Official Misconduct). As discussed, Miller, after making a request, received &
letter from the Township's attorney sufficient to establish Miller's beliof that he was
lawfully authorized io receive the payout from the Road District Fund in one lump
sum.

Further, there is no evidence that Miller attempted to duplicata the benefit from
his unused sick time by seeking pension credit with TMRF. That said, we understand

“ that this issue is subject to an ongoing civil lawsuit. We believe that this is the

appropriate forum to resolve this dispute as Kelly’s letter foreclases criminal
prosecution.

Third, it unclear whether 605 TLCS 5/6:201.15 required Miller to itemize
wnused sick time in the 2017 Annual Report. There is no definition of “liability” in the
Minois Highway Code (including in Article 6, Administration of Township and District
Roads) or case Jaw clarifying what constitutes a liability for purposcs of tho annual
report. Upon comparison to othex annuel reports submitted by other highway
commissioners, it does not appear as though it is a common practite to list unused sick
pay as a Bability,
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As furthor guidance, we considered the Comprehensive Annual Financial
Report for the State of lllinois, produced by the Illinois Comptroller's Oﬁce._ In the
repart, tha Comptroller gives an overview of the proper way to account for sick time
and vacation liabilities. She notes that a liability for these amounts is xepoxted only if
the liability has matured, for example, as a resuit of an employee resignation or
retirement. Assuming Miller's sick time had not matured in 1993 when he agsumed.
the position of Highway Commissioner within the Road District, one could argue in
good faith that neither had it matured by March 81, 2017, the end of the reporting
pericd for the 2017 Annual Report. Rather, Millar bad not yet retired, resigned, or

- been succeaded by his predecessor.

Even if one interprets Miller's sick time as a liability; there remains the open
question of whethex he has to report all outstanding liabilities in an annual report or
only those Liabilities incurred during tho fiscal year to which the report pertains,
While the plain lJanguage of the statute could be reasonably interpreted either way, we
believe it is certainly reasonable to conclude that the annual report need only contain
annually incurred linbilities. We find support for this position in the “General
Administrativo Duties of the Township Highway Commissioner.” Thiz publication is
propared and published by the Illinois Department of Transportation Bureau of Loeal
Roads and Streets and appears o be distributed, revised, and prepared in conjunciion
with the Illinois Technology Tranafer Center, the Ilinois Association of County
Engineers, and the Township Officials of Illinois. With respect to the annual reports
made by highway commissioners in accordance with Section 6-201.15 of the Illindis
Highway Code, the manual strongly suggests that a highway commissioner in his
annual report must only report those lisbilities “incurred during the vearand not paid
to whom the debts are owed.” One could reasonably maintain that Miller was not
required to roport the sick time payout in the 2017 annual report as this “liability” was
incurred in 1993,

Generally speaking, a prosecutor has lost her case before it has even begun if
there is a reagonable dispute as to whether the alleged act is even a crime, Jot alone
whether the defondant performed the act.

Bven if the law is interpreted as baving required MiHler to have reported the
sick time as a liability in the 2017 Annual Report, a single accounting failure standing
alone generally does nol warzant felony prosecution, While Millor may have left his
sick time claim off the Annual Report, there is no indication he did so for nefarious
purposes or to concenl this lability. Rather, he publicly presented the claim to the
Township Board at the Annual Meeting a little more than a week later. Though the
Trustees cotertained a motion to delay approving the sick time subject to further
inquiry, they were ultimately satisfied after inspecting the disputed documentation
and hearing from Miller and Kelly that the claim should be paid.




With respect to any Open Meetings Act violation, the State's Attorney’s Office
takes no position as thie is outside the scope of our investigation. If a violation
occurred, any liability would be limited to those responsible for creating the agenda
and running the meeting. :

V.  Allegation: Miller deleted public files from his Algonquin Township
computer.

A. Summary of the Facts

On January 15, 2018, the Mcllenry County State’s Attorney’s Office was
emailod a copy of a report anthored by Garrett Discovery entitled, “Repart for
-Algonquin Township Highway Department.” The document is a summary of & forensic
analysis of the Algonquin Township server, In the report, Garrett concludes that a
user logged onto the server on April 2, 2017 and installed an anti-forensic software
package designed to delete data, executed that program, and thereby permanently
deleted a number of files. Additionally, a user took action to remove the user profile of
“commissioner” and “manager” from the “profile redirection folders.”

During the course of the investigation, we learned that Keith Seda was the IT
"professional accassing the server on April 2, 2017. During an interview, Seda stated
that he worked for a company called IT Connection, Inc., which was an 1T provider for
small businesses who do not have their own IT department. Seda stated further that
the Road District has been a Joag time client. Over the years, Seda and IT Solutions
.bave assisled the Road District with new phones, new computers, and sll othex IT
-isaues.

Tn response to the alleged “wiping™ of documents from Road District computers,
Seda stated that after Miller lost the primary olection in March of 2017, Miller called
Seda and requested that Seda assist the Road District in getting computers sot up for
the new highway commissioner. Seda stated further that Miller informed Seda that
Miller had received information that the new highway commissioner would be
conducting a forensic audit of the computers and Miller wanted to ensure all his
personal documents and pexrsonal information wero removed from the computors.
Soda stated furiher that, thereafter, he responded to the Road District and assisted
Rabert and Anna May Miller in removing personal documents from Road District
computers. Seda indicated that the Millers were aware of tho noed to retain
documents related to Township business and wanted to ensure that any and all
business documents were saved to the sexrver. Seda commented that they took this to
8 “ridiclous” level, even saving a Word document from 1997 that read “back in 15
minutes” that was once hung on an office door. Once the saving of business decuments
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was complato, Seda assisted Robert and Anna May Miller in deleting thair personal
files through the use of an anti-forensic software package, CCleaner. .

Seda alsa indicated that he delated the user profiles for Robert and Anna May
Miller and created new profiles for the new highway commissioner o use. Those now
profiles were titled “Highway Commissioner” and “Officer Manager.” Seda stated that
the backing up of business files und wiping of personal information was a “typical”
process when someone gets a new computer or separates from employrent. Seda.
stated that he did not find anything suspicious about his interactions with the Millers
or his work on the Road District’s behalf, ‘

Seda staved further that he removed the bard drives from both computers and
installed new onca. Seda stated further that ho Jeft the romoved hard drives in the
possession of Miller. Seda stated further that these hard drives wers at the end of
thoir useful life and should have been discarded.

During a second interview with Seda, he accessed the Township's shared sorver
and showed us 4,184 fles present in the “Road Adminisiration” folder. He indicated
that this was the foldex he used to store the files from Anna May and Robert Miller's
computers. Seda stated farther that the current Highway Commissioner and his
assistant were trained by Seda on how to access the files. According to Seda, the
current Highway Commissioner’s assistant exclaimed “look, hore aro all the missing:
files” during the training.

B. Relevant Law

Local Recorda Act, 50 TLGS 205/4(a) ’

Except as otherwise provided in subsection (b) of this Section. all public records made.
or received by, or under the authority of, or coming into the custody, control or
possassion of any officer or agency shall not be mutilated, destroyed, transferred,
removed or otherwise damaged or disposed of, in whole or in part, except as provided
by law. Any person whe knowingly, without lawful authority and with the infent to
defraud any party, public officer, or entity, alters, destroys, defaces, removes, or
conceals any public record commits a Class 4 felony...

Local Records Act, 50 ILCS 205/3

Except where the context indicates otherwise, the toxms used in this Act are dofined
as follows: ... “Public record” means any book, paper, map, photograph, born-digital
clectronic material, digitized elactronic material, electronic material with a
combination of digitized and born-digital material, or other official documentary :
matg!jial, regardless of physical form or characteristics, made, produced, exescuted or
mcazmd by any agency ar officer pursusnt to law or in connection with the transaction
of public buainess and preserved or appropriate for preservation by such agency or
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officer, or any successor thoreof, as evidence of the organization, function, policies,
decisions, procedures, or other activities thereof, or because of the informational data
-contained therein...

Loca] Records Act, 50 TLCS 205/9

Nonrecord materials or materials not included within the definition of records as
contained in this Act may be destxoyed at any time by the agency in possession of such
matexials without the pxior approval of the Commission. The Commission may
formulate advisory procedures and interpretations to guide in the disposition of
nonxecord materials.

C. Discussion

Theore is insufficient evidenee to charge Millor for destroying records. It is not
illegal under the above statutory authority to destroy personal documents unrelated to
public business without prior approval. Rather, only those documents “made,
produced, executed or received by any agency or officer pursusat to laworin

- cannection with the transaction of public business” must be xetained. In view of the
. fact that the documents deleted are irretrievable, establishing that public documents
were deleted would be impossible.

V1 Allegations:
1} During Millar's tenure aa highway commissioncr, he registered his
pexsons! vehiclea on the Road District's I'PASS account;
2) On May 25, 2017, ore of Miller’s personal vehicles accessed the Road
Distxict's I-PASS account; and
8) On October 29, 2017, Miller eloctronically registared personal vehiclea
on the Road District's 1 PASS account,

A. Summary of the Facts

_ ‘Based on the review of vecnrds raturned by the THinois Tollway regarding the I-
PASS usage for the corporate account of Alganquin Township Road District in the
name of Robert Miller, three personal vehicles belanging to the Miller family were
registered to the Algonquin Township I'PASS aecoumt: license number BMG603,
Acura registered to Anna May Miller; license number 7379126, Corvette registered to
Miller, and license number 823775S, a Ford F250 registered 1o Miller. This was in
addition to 16 other vehicles all bearing municipal plates and belonging wo the Road
District. Based on intorviews of Township staf(, Miller regularly used the Ford F250
for work purposes.




During Miller’s tenure, I'PASS had provided six transponders to the Road
District. Any of thoso transponders could have been on-boarded with any of the
registered vahicloa. If a vehicle passes through an I'PASS checkpoint with a
transponder in vehicle, the I-PASS checkpoint disarms and no picture or other data
identifying the vehicle is taken. The Dlinois Tollway does not retain any information
or data regarding vehicles passing through I-PASS checkpoints with a transponder in
the car. If, conversely, a vebicle passes through the checkpoint and no transponder is
detoctad, the systom takes a picture of the license plate. Ifthe license platoisa
registered vehicle, the ‘Virtual,eransponder system” activates, no ticket issues, and the
account is charged as if a transponder was in the car. The Nlinois Tollway “vixtual
transponder” system does retain records of the license plata and date and time that
the vehicle passed through the checkpoint.

Batween 2012 and 2018, the “virtual transponder” system detected one vehicle
owned by the Miller family, license number MG603, passing throngh checkpoints on
various dates. The total cost was $8.40. After Miller's term as highwny commissioner
expired, only one of the vehicles registered to the Miller family, license number
823775, was detected on the virtual transponder system. This cccurred on May 25,
2017. The cost incurred was $0.45. Plaase note, this cost was incurred by Miller’s
vehicle after his term in office had expired.

On July 12, 2017, Gasser contacted the Ilinois Tollway, changed the billing
information to a2 new credit card, and removed the vehicles belonging to Miller's
family. That same day, someone, presumably Millor, accessed the automated aystom,
restored Miller’s contact information, requested a new transponder, and placed the
account on auto'pay with a personal credit card,

On October 29, 2017, the Nlinois Tollway automated system is accessed online,
again presumably by Miller. He added a motorcycle, license number 2220766 and
reactivated license numbor 789126. One hour later, Gasser contacted the Tllinois
Tollway and changed all vehicles registered to Miller expired and another municipal
plate is registered to the account,

B. Discussion

Our investigation uncovered no evidence that the Acuxa svith license plate
MG603 was not being opoerared for Road District purposes when it passed through 1
PASS checkpoints and incurred $8.40 in charges over the courzs of four years.

As for the kerfuffle over the I-PASS accounts after May, we viow this as more
political horseplay than a crime. The [-PASS account was registered in Miller’s name.
After Miller left office, the I-PASS account was not immediataly adjusted by any Road
District official to remove Miller as the registered account bolder, remove his personal
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vehicles, or change the passwords. Rather, it was not until July, 2017 that the
appropriate changes were made, On July 12, 2017, when Miller, as the registered
sccount holder, received notice that his vehicles had been removed on what he deemed
his account, he gought to correct the situation by reactivaling the account in his name
and paying for the account with his own credit card.

On Octobar 29, 2017, Miller, likely realizing that his personal vehicle with
license number 7379126 was no longer active, sought to reaclivate it and, again, used
his own money to pay the 1-PASS bill. Gasser, also on the account, received notice of
the changes and, finally, ook the appropriate stops to change the password and elaim
the account exclusively for the Road District.

VII. Allegatiom: Miller improparly suppliod the Illinois Railway Museum (RM)
with Road District salt.

A, Summary of the Facts

Dave Diamond was the Riley Township Highway Commissioner between 2014
and 2017 and facilitics dircctor for the Illinois Railway Museum (IRM). Scveral yoars
ago, the IRM began having a holiday event, the Happy Holiday Railway, where Santa
would visit children on a train. Dinmond stated that around December of 2015, the
TRM decided to expand the event. As such, the IRM balievod they wexe in need of road
salt for the grounds where the event was to be held to ensure safety. Dinmond stated
further that he requested to purchase 5 yands of salt from Road District. Diamond
stated further that Miller indicated that he would donate the salt. Diamond stated
further that the estimated cost of this salt was around $200. Diamond stated further
that the first year TRM recaived the donation of salt, the weathsr wag mild and much
of the salt was left over. Diamond stated further that Miller informed Dismond to
provide the salt to Coral Township.

.. In 2016, Diamond stated that he again reguested that the Road Diserict provide
salt for the IRM holiday event and Miller agreed. Due to the inclement weather,
Diamond stated further that he requested 6-7 yards of ealt, the cost heing $300-8600.
Diamond stated further that Miller agreed and donated the salt to the IRM.

During the course of our investigation, we uncovered an email from Diamond to
Miller, dated December 1, 2014. In the email, Diamond states, “[ilt's my annual
reqguest to sea if you would bo so kind once again to donate a load of 3alt for the IRM
Christmas event.” That same day, Miller responds by email, “lyles, Dave we would
like 10 make that donation again.” ’
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In 2014, 2015, and 2016, no resolution was passed declaring any of ﬂ.:q -
Alponguin Township Road District's property surplus for purposes of donating it to-the
IRM. .

B. Relevani Law

60 ILCS 1/30-53 : o

The majority of electars present at an annual or special town meeting may declare
property of the township to be surplus for purposes of donating i.:he property toa
historical society or other not-forprofit corporation as provided in Section 80-75.

60 ' 1/80-78

Any property declared to be surplus by the clectors under Section 30-53 may by
resolution of the town board of trustees be donated to a historical society or other not- .
for-profit corporation. The resolution shall sat forth the historical society or other not-
for-profit corporation’s intended use of the property, and the board of trustees may
reguire that the transier be subject to a reversion of the propexty if the propexty is no
longer used for its original intended use by the historical sociaty or otber non-for-profit
organization. The resolution shall authoriza the township supervisor bo execute all
documents necessary to complete the transfer of the property.”

See section L.

Theft, 720 ILCS 5/16-1 -
See section 1.

C. Discussion

Prior to Miller donating Road District salt to the IRM, the electors had not
declared it surplus. While the evidenco here may be sufficient to charge Miller with
Official Miscondugt {performs an act in excess of his lawful authority) and theft
{obtains unauthorized control over property);, we do not believe such chaxges to be in
the public intorest. Drawing upon the aforementioned factors set forth by the
Awmerican Bar Association, there is no indication that Miller's conduct resulted in
anythiog beyond de minimispublic harm. While it is true that taxpayers in Algonquin
Township may have been deprived of the benefit of a few of the thousands of yards of
salt ordexed each year, this.did not risk or result in a shoriage of salt orx jeopardize
road safety.

There is no evidence that Miller derived a personal benefit for the salt provision
in tho form of a kickback, campaign donation, or other favor. There is no evidence that
Miller had any uiterior motive beyond his desire to modestly assist a non-profit

6




.

- &y
h

organization in making a public event for children and families a success. Nor is there
any indication that had Miller sought elactor approval, it would have been denied.
Moreover, we are not convinced that children and families enjoying a holiday event is
the type “personal benefit” the legislature had in mind when it passed subsection (a)(8)
of the Official Misconduat statute. While Miller's actions might be deemed "unlawful”
upon a moechanical application of the law, we believe bis actions here are more an
oversight or indiscretion resulting from poor internal controls as oppused Lo self
serving public corruption wherain the People would have an interest in bearing the
expense of a prolonged felony prosecution.

Further, the Township and/or Road District has an adequate civil remedy for
any improper distribution of salt.

VIIL. Allsgation: Millex improporly purchased two plane tickets to New Orloans in
2008 for individuals not employed with the Road District. A

A. Sumumary of the Facts
T'cwnship financial records reveal that in July of 2008, two plane tickets to New

Oxleans ware purchased on the Road District credit card. The names on these tickets
are Rebecca Lee and what is believed to be her child. It should be noted that Lee is-

‘the daughtar of Miller and wife of Road District employee Derek Lee. These plane

tickets weve approved by the Trustaes.

“Lutzow indicated that in the past, the Township would pay for the plane tickets
of family members to accompany employees during travel to work related conferences.
Whether these plane tickets ware so Rebeeca Lee could accompany Derek Lee on a

~ work-related trip is unknown.

B. Relevant Law

Misapplication of Funds, 720 ILCS 5/33E-16.

Seesection I, '

Official Misconduet, 720 1LCS 5/33-3

See gection L
Theft, 720 JLCS 5/16-1
Seesection L
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C. Discussion

' 'We are hardpressed to recognize any public benafit derived from using taxpayer
maney to purchass plane tickets for family members of public employees. However,
this matter was not pursued further as, even if the spending arsounts to a criminal
offense, it is beyond the statute of Hmitations. . )

The general limitation on folony prosecutions extonds to 3 years past the date of
the offense. While this matter would be generally barred, thero is an exception for any
offense based upon rxisconduct in office by a public officer or employee. Pursuant to
720 ILCS 5/3-6,

A prosecrtion for any cffense based upon misconduct in sffice by a public
officer or employre may be commerced within ona yoar after discovery of
the offenso by o persen having u logal duty to report such offense, or in
the absonco of such discovery, within one year alter the proper
prosccuting authority hacomes aware of the offense. However, in no
such csase is the period of limitation so extended more than 3 years
beyond the expiration of the period othersise applicable.

‘This exception allows the State to commence such a prosecution within one ysar
after discovery of the offense, however, in no case more than 3 years beyond the
expiration of the period otherwise applicable; the period otherwise applicable heing 3
years. In other waords, one year beyond the date of discovery of the offense, but in no
case more than 6 vears from thé date of the offense. :

We are aware that under 720 ILCS 6/3-7, the period that “the defendantisa
public officer and the offense charged is theft of public funds while in public office” is-
excluded from the limitations period. However, we do not belicve that theft is the
appaopriate charge. In particular, we do not believe we can prove beyond a rcasonable
doubt Miller ox anyone else that authorized the purchase of the plane tickets
“knowingly” “exertod unauthorized control” over public funds. Rather, thé purchase
was explicitly authprized and approved by the Township Board.

IX. Allegation: Miller purchused a Ford F250 with Township fands and without
following the appropriate bidding procednres and, thoreafter, rotained the
truck after leaving office.

A. Summary of the Facts

_ The truck in question is a 2005 Ford F250 Super Duty Black Extended Cab
Piclcup bearing Ilinois registration 8287765-B. Based on a review of the Secretaxy of
State reqm}s pexrtaining to the truck, it was purchased from the Al Piemonte Ford
dealership in Arlington Heights, Illincis on July 5, 2005 by a purchaser unrelated to-
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Miller. Scon thereafter, the registrution was changed from Ilinois to Wisconsin. In
Mazch of 2008, the lruck was repossessed by Landmark Credit Union. Landmark
Credit Union sold the truck to American Auto Sales Inc., located in Algonquin, Mlinois
on April 2, 2008. On November 26, 2008 the truck was sold to AMM enterprises,
Inc/Robert Miller and the vehicle bas remained titled and licensed to Miller since.

There is no indication that at any time this vehicle was owned by Algonquin
‘Township Road District or purchased with Road District or Township funds.

B. Discussion
The allegation is unfounded.

X Allsgation: Miller purchased Equipment in 2015 in viclation of competitive
bidding proceduxes.

A. Summary of the Facts

In 2015, the Road Distiét pumlmsed two John Deere 4066R compact Utility
Tractors and two John Deere M5 Lift Type Rotary Cutters Qawnmowars). The totsl
purchase price for each tractor and each rotary cutter was $43,275 and $2,548,
respectively. Collectively, the total price of the purchase was $91,360 less $18,000 due
to the trade in of two 2005 utility tractors and two mowers.

Of note, on the purchase orders, there is a reference to the Illinois Association of
County Board Mcmbers (IACBM), member classification 12-04-00777-A.

The IACB is a non-profit cooperative made up of hundreds of smaller units of
goverzment in Illinois. One of the programs run through the LACBM is the Jobn
Deere Discount Program. This Program provides a competitive bid process whershy
one Mlinois unit of government solicits bids on bebalf of others for building and
maintenance equipment using an authorized competitive bidding process.

“B. Relevant Law

1Minois Governmept .Joint Purchasing Act. 40 11.CS 525/1

..."Governmental unit” means State of Illinois, any State agency ag defined in Section
1-15.100 of the [llinois Procurement Code, officers of the State of lllinois, any public
authority which has the power 1o tax, or any other public entity created by statute.

:,__l_l_.gp_:s Government Joint Purchusing Act, 30 IT.CS 525/2
() Any governmental unit, except a governmental nnit subject to the Jumdwtmn aofa
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chief procurement officer establiched in Section 10-20 of the Illinois Procurement
Code, may purchase personal property, supplies and services jaintly with one or fuore
otbex governmental units. AR such joint purchases skiall be by competitive solicitation
a8 provided in Soction 4, except as otherwise provided in this Act. The provisions of
any other acts under which a governmental unit operates which refer to purchases and
procedures in connection therewith shall be superseded by the provisions of this Act
when the governmental units are exercising the joint powers created by this Act.

Ilinois Government Joint Purchasing Act, 30 ILCS 526/8

Under any agreement of govermmental units that desire to make joint purchases
pursuant.to subsection (a) of Section 2, one of the governmental units shall conduct
the competitive procurement process. Where the Stute of Illinais is a party to tho joint
purchase agreement, the appropriate chief procurement officer shall conduct or
authorize the competitive procurement process. Expenses of such competitive
procurement process may be shared by the participating governmental units in
proportion to the amount of pexsonal property, supplies or services cach wnit
purchases. A

When the State of 1llinois is a party to the joint purchase agreement pursuant
to subsection (a) of Section 2, the acceptance of responses to the competitive
procurement process shall be in accordance with the Dlinois Procurement Code and
rules promulgated under that Cede. When the State of Illinois is not a party to the
joint purchase agreement, the acceptance of responses to the competitive procurement
process shall be governed by the agrecment.

The supplies or services involved shall be distributed or rondered dixectly to
each governmental unit taking part in the purchase. The person selling the personal
property, supplies or services may bill each governmental unit separately for its
proportionate share of the cost of the personal propersty, supplies or services
purchased. ,

The credit or liability of each governmental unit shall remain separate and
distinct. Disputes between contractors and governmental units or ¢ualified not-for-
profit agencies shall be resolved between the immediate parties.

C. Discussion
With respoct to the purchase of the John Deere tractors and mowers by the
Road District. the matter was compotitively bid out of Rock Island County, Nlineis on

Marceh 14, 2014 in accordance with the linois Government Joint Purchasing Act. The
allogation i3 unfounded.

XL  Conclusion and Recammondations
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Though not appropriaiely redressed through criminal charges, this report hus
plainly set forth spending and decision-making that do more thun merely create an
appearance of incompetence, guile, and impropricty. We belisve, however, that these
failures go beyond any individual and point to a larger, systemic breakdown.

First, the statutory foundation upon which township government is built is:
deeply fliwed. During the course of our investigation, we extensively reviewed the
Township and Highway Codes and found them to be entircly unclear, self*
contradictory, and interminable. We are skeptical that anyone involved, whether a
highway commissioner, trustees, or electors, can reasonably acquire a straightforward
understanding of their duties and responsibilities under these disjointed and
‘sprawling statutes.

We are specifically dismayed that the Highwayx Code bestows such unfettered
discration on the highway commissioner over road district operations and the acutely
-sensitive arca of spending. At one employee commented during an interview, “the
only difference belween the highway commissioner and God is that the highway
commissioner gets a truck.”

Second, we have concluded that Algouquim Township and its clected officials
failed to impose and enforce the most basic of internal controls that could have
prevented many of the excesses described herein, Lutzow's shocking description of the
Township's spending policy, “everyone just did [what] they thought was correct” amply
sums up its deficiencies. .

Third, we believe trustees should have approached their responsibility as
_aunditors more diligently. In fownship government, trustees ave one of the few limits
‘on rond district spending. They have authority, should they cheose to exercise it, “to

examine and audit the township and road district accounts before any bills axe
paid...”, “examine the accounts of the...commissioner of highways....for all moneys
recoived and distributed by them...”, and “examine and audit...all charges and claims
against their road district...and...the compensation of all township officors.” If
irustees were not satisfied with the amount of access to or time afforded to review
these bills and ensure the propriety of spending, they should have demanded the
necessary process changes.

Lastly, we believo that the off-year 'ownship clections that feature noloriously
poor voter turnout do 1ot adequately allow the disinfectant and quality assurance
properties of the demotratic process to operate.

Ifit has not already, we recommend that Algonquin Township:

1. Estahlish a detailod policy for payment or reimbursement of all expenses in
Xkeeping with the Iniernal Revenue Service’s "Fringe Benefits Guide, Office of
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Federal, State, and Local Governments.” Have the Highway Commissioner
adopt said policy and pass a resolution or ordinance prohibiting Trustaes or any
other Township official from approving expenses that are inconsistent with this
policy.

. Create a detailed policy for approving all other spending by setting forth all
possible catogories of spending deemed appropriate for “road purposes.” Have
the Highway Commissioner adopt said policy and pass a resolution or ordinance
prohibiting Trustees or any other Township official from approvmg exspensas
that are inconsistent with this policy.

. Prohibit Trustees or any Township official from approving any Road District
employee compensation that is not specifically provided for in an employee’s
written and/or labor contract and in acoord with the Road District’s Pexrsonnel
Policy.

. Pass and adopt a purchasing ordinance setting forth the detailed procedures for.
competitive bidding and non-competitive procurcments and entering into
professional service contracts. A good examplo of such an ordinance is the
McHenry County Purchasing Ordinance. v
. Pass an anti-nepotism resolution or ordinance that is adopted by the Highway
Commissioner.

. Establish a process to ensure that all Read District bills and expenses accrued
but not yet paid along with a written explanation of the nature and purpose of
the expense are aceessible to Trustees at any time.

. Carefully consider options to abolish the Road District and/or Township through
consolidation. :






