IN THE CIRCUIT COURT OF THE 22°d JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS
KIRK ALLEN, JOHN KRAFT, and
EDGAR COUNTY WATCHDOGS INC.

)

)
)
)
)
)
)

PLAINTIFFS,

vs.

Case No. 18 CH 238

ALGONQUIN TOWNSHIP, and
)
ALGONQUIN TOWNSHIP ROAD DISTRICT )
)
)

Defendants.

RESPONSE TO MOTION TO DISQUALIFY DEFENDANT'S COUNSEL

NOW COMES, Defendant, ALGONQUIN TOWNSHIP by and through its attorney
James P. Kelly ofMatuszewich & Kelly, LLP, and in responding to Plaintiff's Motion to
Disqualify Defendant's Counsel, states as follows:
INTRODUCTION

Plaintiffs brought this Motion to Disqualify Defendant Algonquin Township's
Attorney for the sole purpose of harassing counsel for the Township and to deprive the
The Township oflegal advice from the counsel of their choice without citing any factual
basis for allegations of criminal misconduct and conflict of interest. The sole basis for these
defamatory allegations are fabricated stories which are an insufficient foundation for a
Motion for Disqualification.
BACKGROUND

Plaintiffs' Complaint alleges 16 violations of the Illinois Freedom of Information Act (5
ILCS 140 et seq.) (hereinafter the "FOIA"). Plaintiffs allege that the Township Clerk improperly
denied the request contained in Count 2, by stating that she had no documents in response to the
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request. Plaintiff, further alleges that the Clerk denied the requests in Counts 3,4,5,6,8,10,13 and
14 by stating that the responses were not timely. Requests in Count 1 and 7 were improperly
denied by asserting an exemption. Requests in Counts 2, 5, 9, and 11 were improperly denied by
asserting no documents were available. Finally, Plaintiffs allege that the Clerk simply did not
respond to requests in Counts 15 and 16. This case is a simple case alleging a public body did
not respond to certain FOIA requests from the Plaintiffs.

LEGAL STANDARD
Plaintiffs rely on Illinois Supreme Court Rule of Professional Conduct (hereinafter
"Rule") 3.7 to support their attempt to disqualify Attorney James Kelly.

Rule 3.7 governs

situations where a lawyer might be called as a witness during a trial in which he is also acting as
an advocate. The rule provides as follows:
Rule 3.7. Lawyer As Witness
(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be
a necessary witness unless:
( 1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the
case; or
(3) disqualification of the lawyer would work substantial hardship on the client.
(b) If a lawyer knows or reasonably should know that the lawyer may be called as
a witness other than on behalf of the client, the lawyer may accept or continue the
representation until the lawyer knows or reasonably should know that the lawyer's
testimony is or may be prejudicial to the client.
(c) Except as prohibited by Rule 1.7 or Rule 1.9, a lawyer may act as advocate in
a trial in which another lawyer in the lawyer's firm may be called as a witness.
Plaintiffs also rely on Rule 1. 7, Conflict of Interest to support their motion. Rule 1. 7
prohibits an attorney from representing a client if the representation involves a concurrent
conflict of interest.

A concurrent conflict of interest involves a situation where the
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representation of one client will be directly adverse to another client or there is a significant risk
that the representation of one or more clients will be materially limited by the lawyer's
responsibilities to another client, a former client or a third person or by a personal interest of the
lawyer. Rule 1.9, Duties to Former Clients, prohibits a lawyer who has formerly represented a
client in a matter from representing another person in the same or a substantially related matter in
which that person's interests are materially adverse to the interests of the former client unless the
former client gives informed consent. Rules 1. 7 and 1. 9 do not apply to this situation.
A party seeking the disqualification of an attorney bears the burden of demonstrating the
necessity of the disqualification. In re DeVieg, Inc., 174 B.R. 497 (N.D. Ill. 1994). Because
disqualification is such a drastic remedy, an attorney should only be disqualified where the
moving party can show that the attorney's testimony would be likely be prejudicial to his own
clients. Weil, Freiburg & Thomas, P.C. v. Sara Lee Corp., 218 Ill. App. 3d 383, 395, 577
N.E.2d 1344, 1353 (Ill. App. 151 1991).

"The rule prohibiting a lawyer from acting as both

advocate and witness in the same case reflects a number of important considerations. Permitting
an advocate in a matter to testify as a witness in that matter may unfairly prejudice the case of his
or her client or the opposing party and may erode public confidence in the administration of
justice. All of the policy considerations raised by the attorney-witness prohibition should be
applied in deciding a disqualification motion. Conversely, our courts disapprove of the use of
disqualification motions as a tactical weapon (emphasis added) in litigation insofar as such
motions can be misused for purposes of harassment. Such motions also serve to destroy the
attorney-client relationship by preventing a party from freely retaining the counsel of his or her
choice. Thus, disqualification is regarded as a drastic measure which courts should grant only
when the movant can show that the lawyer's testimony is likely to prejudice the testifying
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lawyer's own clients." Weil, Freiburg & Thomas, P.C. v. Sara Lee Corp., 218 Ill. App. 3d 383,
395, 577 N.E.2d 1344, 1353 (Ill. App. 151 1991).

(Citations omitted)

Moreover, Rule 3.7 only addresses situations where an attorney will be called to testify at
trial. "An attorney may represent a client in the early stages of a case in which he or she may
possibly be a witness without being subject to discipline; plaintiff has failed to show why an
attorney should nevertheless be legally barred from representing a client during the early stages
of this litigation." Weil 218 Ill. App. 3d at 396, 577 N.E.2d at 1354. In addition, even where an
attorney is disqualified because he is likely to be called as a witness, other attorneys in his firm
can continue the representation. Rule 3.7(c).

ARGUMENT
I

ATTORNEY AS WITNESS
This Court should deny the Motion to Disqualify as Rule 3. 7 does not require the
disqualification of James Kelly. Plaintiffs argue that attorney James Kelly will be called as a
witness; however, Plaintiffs cannot state what the nature of the testimony to be adduced from
James Kelly. The Plaintiffs' have never specifically identified the subject matter of the potential
testimony. The instant case is in the early stages of litigation. Discovery has not been engaged
in, a trial date has not been set, and there is no guarantee at this stage that a trial will take place.
It is unknown what possible testimony could be adduced from Mr. Kelly.
Plaintiffs cannot and have not met the burden of proving that James Kelly's testimony is
needed or would be prejudicial to his clients.

According to the Plaintiffs James Kelly

participated in the alleged violations by having responses printed on his letterhead and James
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Kelly signing the responses. Transmitting the Townships responses to a FOIA is not prejudial to
his client.
James Kelly is not the FOIA officer for the Township. Plaintiffs make a leap in claiming
that James Kelly should be disqualified without stating the basis for the disqualification other
than the firm's letterhead being used and the use of James Kelly's signature on responses to their
requests. They clearly misunderstand the role of a attorney as the legal representative for a
governmental body. The documents the Plaintiffs may present at trial and have James Kelly
testify, are documents that speak for themselves. There is no information that James Kelly
would be able to provide that is not already on the face of the documents. Additionally, any
testimony concerning any communication with township officials or related to the representation
of the township would be privileged. Rule 1.6
Even if this Court finds that James Kelly should be disqualified, the law firm of
Matuszewich & Kelly, LLP should still continue to represent Defendant Algonquin Township as
there is another lawyer in the firm that can continue representation without violating Rule 3.7.
Plaintiffs have not alleged that other attorneys in the firm will be called as witnesses at trial.
Finally, Counsel for Plaintiffs claims that she is aware that the motion is a drastic remedy
and should not be used for harassment. However, Plaintiffs' motion appears to be for the
purposes of harassment as the justification for such a harsh remedy is nonexistent. Counsel for
Plaintiffs brings allegations in her motion that are false and harassing in nature. In the Motion to
Disqualify Counsel for Plaintiffs states "Plaintiffs believe it will shed more light on misconduct
by Mr. Kelly and collusion with Robert Miller to defraud the People of Algonquin Township."
Pg. 13 of Plaintiffs' Motion. Statements made in a pleading must be based on "belief formed
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after reasonable inquiry". Illinois Supreme Court Rule 137. No reasonable inquire has been
made, nor are there any facts stated to support these conclusions.
Had counsel for Plaintiffs performed any reasonable inquiry as required by the Illinois
Supreme Court Rule 137, she would have found that on May 31, 2018 the McHenry Country
State's Attorney released a report regarding allegations of criminal conduct on the part of Robert
Miller. See attached as Exhibit F. In this report at pages 5 and 6 the State's Attorney found no
criminal conduct on the part of Robert J Miller. No reasonable inquiry of any kind would lead to
the belief that James Kelly was part of a criminal action. As there was no criminal conduct on
the part of Robert J Miller, James Kelly could not have in any way colluded with Robert Miller
to defraud the people of Algonquin Township. It is clear that the statements made by Counsel
for Plaintiffs are not only false, but harassing in nature. As Plaintiffs had knowledge of the
results of the State's Attorneys' investigation, their persistence in alleging collusion between
Robert J Miller and James Kelly is made for the sole purpose of harassment and, as such, is
clearly sanctionable. Counsel for Plaintiffs fails to establish any connection between this
allegation and her Motion to Disqualify pursuant to rule 3.7. This baseless defamatory statement
is simply inserted into an already incomprehensible pleading to further smear the reputation of
James Kelly.
As the allegation of misconduct is written, Counsel for Plaintiffs fails to tie in how this
allegation has anything to do with her Motion to Disqualify pursuant to Rule 3.7. This statement
is simply placed in the incomprehensible argument, only making the motion more confusing and
difficult to understand. Plaintiffs' motion could have been brought without this allegation;
however, Counsel for Plaintiffs chose to include this harassing statement that has no factual
basis.
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Rule 3.7 does not prohibit James Kelly or the law firm ofMatuszewich & Kelly, LLP
from representing Algonquin Township in this matter. Further, Counsel for Plaintiffs has chosen
to use the Motion to Disqualify as a tactical tool to harass James Kelly and smear his name with
factually false statements. For these reasons not only should James Kelly not be disqualified as
the Counsel for the Defendant Algonquin Township, but Counsel for Plaintiffs should be
sanctioned for bringing this frivolous and harassing motion.
Plaintiffs confuse the role of an attorney representing a unit of local government with role
of a FOIA officer. An attorney provides legal representation to a client, in this case the
Township. The Illinois Supreme Court Rules, Rules of Professional Conduct, Preamble clearly
describe the role of a lawyer as follows:
[1] A lawyer, as a member of the legal profession, is a representative of clients, an
officer of the legal system and a public citizen having special responsibility for
the quality of justice.
[2] As a representative of clients, a lawyer performs various functions. As
advisor, a lawyer provides a client with an informed understanding of the client's
legal rights and obligations and explains their practical implications. As advocate,
a lawyer zealously asserts the client's position under the rules of the adversary
system. As negotiator, a lawyer seeks a result advantageous to the client but
consistent with requirements of honest dealings with others. As an evaluator, a
lawyer acts by examining a client's legal affairs and reporting about them to the
client or to others.
IL R S CT RPC Art. VIII, Refs & Annos.
Mr. Kelly is the legal representative of the Township and can advise the Township of the
law and in this case transmits responses to FOIA requests to a requestor on behalf of the
Township. Simply responding to FOIA request on behalf of a client does not transform an
attorney into a witness to actions of his client. Further, all information which the attorney has
obtained in the performance of his work for the township is attorney client privileged. He would
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be unable to testify to this any of his communications with the Township officials. Additionally,
the Plaintiffs' fail to state any facts to which the he would be called to testify.
The Plaintiffs on pages 4- 10, paragraphs 1-36 of their Motion to Dismiss continually
and improperly assert violations of the FOIA without citing to any statutory authority. By way
of example, at paragraph 10 of the Motion to Dismiss the Plaintiffs assert that Mr. Kelly is "not a
public body" and not a FOIA officer, therefore he cannot respond to a FOIA request for his
client. There is no statutory authority for this proposition, or that a government attorney cannot
advise a client on how to respond to FOIA requests. Further, on page 7, paragraph 20, the
Plaintiffs' impute that only a public body can respond to a FOIA request, this proposition is
without support.
II

CONFLICT OF INTEREST

There is no concurrent conflict of interest in this case. Plaintiffs' make various specious
claims in an attempt to create the appearance of a conflict of interest. First and foremost
Plaintiffs allege that a conflict arises from Mr. Kelly's previous representation of the Township
Road District creates a conflict. Rule 1. 7 requires that:
(a) Except as provided in paragraph (b), a lawyer shall not represent a
client ifthe representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another
client;
IL RS CTRPC Rule 1.7
Nowhere in Plaintiffs' argument concerning conflict of interest, found on pages 11-14 of
Plaintiff's Motion to Dismiss do Plaintiffs allege that the representation of the Township by Mr.
Kelly will be directly adverse to any other client.
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It should be noted that there cannot conflict with the Road District in this case, as the
Road District has settled this case with the Plaintiff. Further, the Road District's interests and the
Township's interest in this case would be to defend against the Plaintiff's allegation.
Plaintiffs make the irrelevant statement that Karen Lukasik, the Township FOIA officer,
resigned as the FOIA Officer and that Mr. Kelly and his firm continue to act as the FOIA officer
for the Township. Karen Lukasik's acted as the FOIA officer during the period of time which
that all allegations of FOIA violations contained in this case occurred. See Exhibit A. Further,
the legal representative is not the FOIA officer of the township, nor is there any prohibition
against the legal representative of a public body from transmitting the public bodies response to a
FOIA, or responding to the request.
Plaintiffs also allege in paragraph 3 pg. 11, that Kelly made the decision to respond to
FOIA's without coordinating with the Road District. Plaintiffs' fail to state that the records
sought were in the passion of the Township. Specifically the records concerning the Road
Districts Annual Report tendered to the township board. Plaintiffs' further fail to state that the
Road District had turned over all of its records to the Clerk on July 14, 2017 and that the
December 6, 2017 request (Plaintiff's Exhibit A-1) requested records specifically Annual
Reports given to the township board, these were all township records. There Clerk subsequently
directly responded to this request. See Exhibit A. The township attorney sending a response to a
FOIA request, and in this case advising additional time to respond to the request to produce
Township records is required is not a conflict, as road district records are not involved.
The Plaintiffs' made defamatory allegation that Mr. Kelly committed a criminal act to
defraud the government in collusion with Robert. J Miller, the former Highway Commissioner,
solely to harass the Township's attorney. Plaintiffs Motion to Disqualify, page13 paragraph 6.
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This defamatory allegation is made completely without support, except the self-serving articles
published by the Plaintiffs. Plaintiffs' Exhibit X 1. Attached as Exhibit C. The basis for this
allegation is that the former highway commissioner, Robert J. Miller, was the president of the
Northern Illinois Township Highway Commissioners Association (NITCHA) a private business
of Robert J. Miller. Plaintiffs' go on to allege that and Mr. Kelly preformed work for this
business and billed the work to the Road District. These allegation are completely without
factual support. NITCHA is an association of township highway commissioners of at least 10
counties formed prior to 1989 and not a private business of Robert J. Miller. Exhibits D and E.
This Association is much the same as other governmental associations as the Illinois Municipal
League (IML), McHenry County Council of Governments (MCCOG), Barrington Council of
Governments (BACOG), and Township Officials of Illinois (TOI). All of these associations
serve a public purpose. Exhibit F. Robert J. Miller was a past president of the NITHCA. Mr.
Kelly prepared a power point presentation on current law pertaining to road districts and
townships for Mr. Miller as Algonquin Township Highway Commissioner to use at a NITCHA
meeting. Providing a law update for a government client to be used for to government officials
is clearly for a public propose and within the scope of the Highway Commissioner authority.
The McHenry County State's Attorney conducted an extensive investigation based upon
innumerable meritless allegations made against Mr. Miller, including allegations that he was
running a private business from the Road District. The States Attorney found allegation of
Miller were unfounded. Exhibit F.
CONCLUSION

The Plaintiffs' Motion to Disqualify is without merit. Plaintiffs' have failed to meet their
burden to prove that Mr. Kelly would be called as a witness and if called what the nature of the
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testimony would be, that would not be privileged. Further, the Plaintiffs' have failed to plead or
state facts which would indicate that Mr. Kell y's representati on of the Township would be
adverse to the Township or any other client.
WHEREFORE, Defendant, Algonquin Township respectfully requests this Honorable
Court:
1) Deny Plaintiffs Motion to Disquali fy Defendant 's Counsel; and
2) Find that the Motion to Disqualify was brought for the purpose of harassment; and
3) Order Plaintiffs to pay Defendants attorney fees in defending against the Motion to
Disqualify; and
4) Order any other remedy this Court deems equitable and just.
Respectfull y Submitted
By:

ls/James P. Kelly
Attorney for Defend ant
Algonquin Township

James P. Kelly, AROC # 6208284
MATUSZEWICH & KELLY, LLP
101 N. Virgini a St. , Suite 150
Crystal Lake, Illinois 6001 4
(815) 459-3120 Telephone
(815) 459-3123 Facsimile
jpkelly<@mkm-law.com
liti gati on@mkm-law.com
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STATE OF ILLINOIS

)
) SS.
COUNTY OF MCHENRY )

AFFIDAVIT OF KAREN LUKASIK

I, Karen Lukasik, the duly elected Algonquin Township Clerk, under oath and penalty of
perjury state that the following is true and correct:
1. I, Karen Lukasik am the duly elected Algonquin Township Clerk. I was sworn into
office on May 15, 2017.
2. I, as the Algonquin Township Clerk am the keeper of records for both Algonquin
Township and the Algonquin Township Road District.
3. I served as the Algonquin Township FOIA Officer from the beginning of my term
through May of2018, at all times relevant to the lawsuit entitled Kirk Allen, et al. v. Algonquin
Township, et al., 18 CH 238.
4. The Township Supervisor and I, requested that the Algonquin Township attorney
James Kelly, provide legal advice and transmit all responses to FOIA requests to the requestor.
5. I received a FOIA request from Kirk Allen on December 6, 2017. The request asked
for two separate items:
1. A copy of Robert Miller's annual reports filed with the Board of Trustees
for the last 24 years as required by law.

2. A copy of the audit referenced in the February 25, 1997 memorandum from
Tom Schober. This audit is reported to have been done regarding Robert
Miller's past employment and reports a claimed sick day.
6. Prior to this request, Judge Caldwell, McHenry County Circuit Court Judge ordered
on July 14, 2017, that Andrew Gasser, the Algonquin Township Highway Commissioner provide
me with access to all of the Road District Records. The day that Judge Caldwell entered this
Order, without notice to me, Mr. Gasser piled Road District records in front of my office door. I
believed he provided me with all of the Road District records. I have continuously asked Mr.
Gasser for additional records that he may have.
7. The records which are sought by the December 6, 2017 FOIA by Kirk Allen were
records which should have been maintained in the Township's records not in the Road District's
records. However, as I had all the records, I searched all of the records in my possession to
respond to this request.
EXHIBIT
A

