IN THE CIRCUIT COURT OF THE 22"° JUDICIAL CIRCUIT
MCHENRY COUNTY ILLINOIS

ANDREW GASSER, ETAL.,
Plaintiffs,
V.
KAREN LUKASIK,
INDIVIDUALLY AND IN HER
CAPACITY AS ALGONQUIN
TOWNSHIP CLERK, ANNA MAY
MILLER AND ROBERT MILLER,
Defendants.

KAREN LUKASIK, INDIVIDUALLY

AND IN HER CAPACITY AS

ALGONQUIN TOWNSHIP CLERK,

ANNA MAY MILLER AND ROBERT

MILLER,
Defendants/Counter-Plaintiffs,
V.

ANDREW GASSER,
Plaintiff/Counter-Defendant.

KAREN LUKASIK, INDIVIDUALLY
AND IN HER CAPACITY AS
ALGONQUIN TOWNSHIP CLERK,
Defendant/Third-Party Plaintiff,
V.
CHARLES LUTZOW,
Third-Party Defendant.
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Case No. 17 CH 000435

REPLY IN SUPPORT OF GASSER’S MOTION

FOR JUDGMENT ON THE PLEADINGS

Now Comes Andrew Gasser with his reply in support of his Motion for Judgment on the

Pleadings in re Karen Lukasik’s Counter-claim pursuant to 735 ILCS 5/2-615(e) and states as

follows:

During the briefing of Plaintiff/Counter-defendant’s Motion for Judgment on the

pleadings, Defendant/Counter-plaintiff sought leave of court to file an amended counter/cross-

complaint without attaching the proposed pleading. On July 31, 2019, Lukasik filed an



Amended Counter/Cross-Complaint (hereinafter “AMCC”). The AMCC still lacks allegations
against Andrew Gasser sufficient to obtain any relief including declaratory relief. While,
Lukasik’s counsel takes liberty by insinuating that the Motion for Judgment on the Pleadings was
not well grounded in fact, it is Lukasik that fails to point to facts and a viable cause that have
been alleged by her that Gasser and her need a specific declaration. In a highly cavalier manner,
Lukasik, in her AMCC asks this court to “declare the rights of the parties” when Lukasik has no
authority (no standing) to bring the action in the first place. In what way is Lukasik asking for
declaratory relief, when typically the party to such a declaratory dispute require a determination
of something that the court can declare. (E.g. declare loss covered/not covered by policy, declare
document void/valid.)

A. Factual Allegations Concerning Gasser Still Insufficient.

Within the AMCC, Gasser is mentioned in paragraphs 3, 22, 23, 36, 37, 38, 47, 48, 52,
53, 54, and the prayer for relief. See Exhibit A. The factual allegations referencing Andrew
Gasser in Lukasik’s AMCC now boil down to the claim that purportedly “Gasser and Lutzow”
do not allow Karen Lukasik access to rooms where she wants to inventory documents because a
FOB system maintained by Lutzow prevents Lukasik from full and complete unfettered access to
Gasser’s and Lutzow’s offices. (See 11 29, 36-42 of the AMCC); as well as her contention that
original “Township” records remain in possession of Gasser and Lutzow that she has a right to
possess. (See paragraph 38 of the AMCC) Lukasik fails to identify what documents are
purportedly in Gasser’s possession or what documents are in Lutzow’s possession that she needs

to inventory. Lukasik also claims that a video publically available on you-tube staring her and



Jen Curtis® is not available to her and somehow is the fault of somebody but fails to identify what

Gasser has done in this regard. But See: https://www.youtube.com/watch?reload=9&v=Qoaa5C1hPKKk.

In paragraph 52 there is an allegation that Gasser should be restrained to allow Lukasik
unfettered access to storage areas. Yet, Lukasik has never alleged that Gasser controls the access to
storage areas or other township property locations. Despite the aforementioned contentions, Lukasik
actually alleges that Lutzow is in charge of the FOB system. See AMCC 11 29 & 30.

Just as the prior complaint failed to show that Andrew Gasser has done anything
warranting any relief, the AMCC does not allege any fact that Mr. Gasser has done anything
commanding relief or intervention by this court. Ironically, in AMCC { 13 Lukasik now admits
that she found the purportedly missing RD-T files in the morning on June 17, 20177 in the
supervisor’s office. See Exhibit A. So we no longer have to identify the “who done it” as to the
non-missing RD-T files because two years after Lukasik found them, she is still complaining
about someone other than Gasser having had them momentarily.

B. No Standing

60 ILCS 1/95-10 provides:

In all suits and proceedings, the township shall sue and be sued by its
name, except where township officers are authorized by law to sue in their name
of office for the benefit of the township. 60 ILCS 1/95-10.

Lukasik fails to identify the section of any statute that allows Karen Lukasik to bring suit
in her own name for the benefit of the Township or in the name of the Office of the Township
Clerk. (Thus, no standing to advance this case.) Counsel for the Road District has not been able

to locate any statutory authority to support the Clerk was authorized by statute to sue in the

! The referenced video depicts Karen Lukasik in the office of Charles Lutzow, after regular hours, removing public
documents from the Supervisor’s office. It is available on line for viewing.

2 More than two years ago Lukasik found the documents and after Mr. McArdle continued to rely upon the alleged
missing RD-T files in response to a motion for sanctions.
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official capacity as Clerk as now alleged in the AMCC and in the Response to the Motion for
Judgment on the Pleadings.

C. Declaratory Relief.

In Lukasik’s response (attached as Exhibit B), she claims that she has pled an action for
Declaratory Relief in the AMCC. She has not and pled out of a cause of action. A declaratory
judgment action allows the parties to a dispute to learn the consequences of their action before
acting, not after. Beahringer v. Page, 204 1ll. 2d 363, 373, 789 N.E.2d 1216, 273 Ill. Dec. 784
(2003). Thus, a declaratory judgment action is proper when the potentially breaching act has not
yet occurred. Adkins Energy, LLC v. Delta-T Corp., 347 Ill. App. 3d 373, 379, 806 N.E.2d 1273,
282 1ll. Dec. 685 (2004). For declaratory relief there must be an actual controversy that is a
concrete dispute that admits the need of an immediate and definitive determination of the party's
rights before a party acts. Illinois State Toll Highway Authority v. Amoco Oil Co., 336 Ill. App.
3d 300, 305, 783 N.E.2d 658, 270 Ill. Dec. 696 (2003). The declaratory judgment process

allows a court to address controversies after a dispute arises but before steps are taken that give

rise to claims for damages or other relief. Beahringer, 204 Ill. 2d at 372-73. The procedure
"was designed to settle and fix rights before there has been an irrevocable change in the position
of the parties that will jeopardize their respective claims of right." Banos v. Xamplas, 2013 IL
App (1st) 122537-U, P36, 2013 Ill. App. Unpub. LEXIS 1604, *19, 2013 WL 3873979.

In the case at bar, Lukasik is not entitled to any relief under the Declaratory Judgment
Act because according to her AMCC, the parties have gone beyond the potentially breaching act
at least as it relates to Lutzow or that she has failed to assert a potentially breaching act. See
AMCC 11 38, 42, 43. But see Adkins Energy, LLC v. Delta-T Corp., 347 Ill. App. 3d 373, 379,

806 N.E.2d 1273, 282 Ill. Dec. 685 (2004). Adkins addressed a complaint similar to Lukasik’s



where late in the game a “Hail Mary” amendment under the Declaratory Judgment Act resulted
in the court denying relief because the parties were not seeking relief on how to proceed.

The Declaratory Judgment Act is often used in insurance settings were a contract under
certain conditions provides for coverage and in other conditions no coverage; to avoid the
mistake of the wrong action, a declaratory action is implemented. We do not have this situation
in this case, according to Lukasik. Here, Lukasik claims that Lutzow has acted and attributes
Lutzow’s action to both Gasser and Lutzow in the context of unfettered access. See AMCC { 30
establishing that Lutzow controls the FOB system, not Gasser. Thus, the use of the Declaratory
Judgment Act is not appropriate because Lukasik is complaining about positions already taken
and not for an interpretation of how to proceed. She said it, she is locked out by Lutzow.

D. “CLERK?” does not mean “She Who May Interfere with Work of Others”.

In this case, Clerk Lukasik claims that she is the keeper of the records of the Township.
See Amended complaint §46. It is accurate, that a Township Clerk, as keeper of the records of
the Township, is similar to the Clerk of the Court who keeps records of the Court. However,
Clerk Lukasik takes it a step further. By way of analogy, if she were the Clerk of the Court she
would want to be in the chambers of each judge inventorying the documents within the judge’s
chambers each night and that she would have the right to enter into chambers to perform her
purported duty of securing the court’s records. Would we have the clerk of the court between
each attorneys’ draft of an order for inventorying purposes? It was never the statutory intent of a
Clerk serving the people’s needs to retain records of the Public Body by requiring other public
officials to have her serve as an intermediary in the process of business of the Road District.
Here, Gasser is a public official who by virtue of his position creates public documents. The

Clerk need not inventory each draft before action is taken or before a document is finalized.



Moreover, the Highway Commissioner ought not be in a position that he must empty his desk
each night to return to his work the next morning as the clerk doles out his prior work by the
spoonful, especially when she is not present in the morning.

E. Township is not the Road District.

Lukasik’s contention relates to “Township records”. See AMCC paragraphs 20, 36, 38,
42, 43,47, 48, 50, 51, and 53. If that is true she has nothing to fear concerning Mr. Gasser
because his office creates documents for the Road District, not the Township. It is clear from
reading the response and the AMCC that this distinction is lost on Lukasik or her counsel.

F. Failure to Verify AMCC.

Lukasik was granted leave to file an Amended Complaint, after the court received
Gasser’s Motion for Judgment on the pleadings. The Original Counter-Complaint was verified.
The Counter-Complaint was not verified. But See 735 ILCS 5/2-605 requiring subsequent
pleadings to be verified. Because Attorney McArdle did not attach the AMCC to the Motion for
Leave to Amend the Counter-Complaint, the court never had the opportunity to excuse the
failure to verify. Thus, Lukasik’s AMCC violates the aforementioned section.

G. Conclusion.

For the reasons stated herein and in the original motion, Andrew Gasser Prays that this
honorable court grant judgment on the Counter complaint directed at Andrew Gasser in favor of
Andrew Gasser and dissolve the preliminary injunction entered previously.

ANDREW GASSER & ALGONQUIN TOWNSHIP

ROAD DISTRICT, Plaintiffs

By: /s/Robert T. Hanlon
Robert T. Hanlon, One of Plaintiffs” Attorneys




PROOF OF SERVICE
I, Robert T. Hanlon, an attorney, depose and state that | served a copy of Andrew Gasser’s
REPLY IN SUPPORT OF GASSER’S MOTION FOR JUDGMENT ON THE
PLEADINGS upon the attorneys of record, referenced above, at their respective addresses, by e-
mailing a true and correct copy of same to the e-mail addresses shown on attached Service List and
by automatic notice in the I2File system on this 27* day of August, 2019.

Service List
Mt. Thomas Gooch, 111
THE GOOCH FIRM
209 South Main Street
Wauconda, IL 60084
Phone: (847) 526-0110
Fax: (847) 526-0603

Email: gooch@goochfirm.com

David McAtdle, Jacob Caudill, R. Mark Gummerson
ZUKOWSKI ROGERS FLOOD & McARDLE
50 North Virginia Street
Crystal Lake, IL. 60014
Phone: (815) 459-2050
Fax: (815) 459-9057
E-Mails: dmcardle(@ztfmlaw.com

jcaudill@zrfmlaw.com
mgummerson@ztfmlaw.com

James P. Kelly
LAW OFFICES OF MATUSZEWICH & KELLY, LLP
101 North Virginia Street, Suite 150
Crystal Lake, IL. 60014
Phone: (815) 459-3120
Fax: (815) 459-3123
Email: jpkelly@mkm-law.com

Steven J. Brody
STEVEN J. BRODY & ASSOCIATES, LTD.
15 West Woodstock Street
Crystal Lake, IL. 60014
Phone: (815) 479-8800
Fax: (815) 479-8880
E-Mail: steve@sibrodvlaw.com

/s/Robert T. Hanlon




Robert T. Hanlon, ARDC #6286331

Law Offices of Robert T. Hanlon & Associates P.C.
131 East Calhoun Street

Woodstock, IL 60098

(815) 206-2200

(815) 206-6184 (Fax)

Email: robert@robhanlonlaw.com
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** FILED ** Env: 5994459
McHenry County, lllinois

Date

17CH000435

: 7/131/2019 2:37 PM

Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF 22™° JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Andrew Gasser, )
Plaintiff )

V. )

Karen Lukasik, Individually and in her )
Capacity as Algonquin Township Clerk; )
Anna May Miller; and Robert Miller )
Defendants, )

Karen Lukasik, Individually and in her )
Capacity as Algonquin Township Clerk; )
)

)

)

)

)

)

)

Anna May Miller; and Robert Miller Case No. 17 CH 435
Defendants/Counter-Plaintiffs,
V.
Andrew Gasser,
Plaintiff/Counter-Defendant,
Karen Lukasik, Individually and in her
Capacity as Algonquin Township Clerk,
Defendant/Third Party Plaintiff )
V. )
Charles Lutzow, not individually, but in his )
Capacity as Algonquin Township Supervisor)

Third Party Defendant )
NOTICE OF FILING
TO:  Robert T, Hanlon Thomas W. Gooch, HI
Law Offices of Robert T. The Gooch Firm
Hanlon & Associates, P.C. 200 S. Main Street
131 E. Callioun Stireet Wauconda, IL 60084
Woodstock, IL 60098 office(@goochfirm.com

sobert@robhanlonlaw.com

James P. Kelly

101 N. Virginia Street Ste. 150
Crystal Lake, IL 60014
ipkelly@mkm-law.com

John M. Nelson

John M. Nelson Law Offices
1318 E. State Street
Rockford, IL 61104
Imneconsti3 | 8yahoo.com

Steven J. Brody

Steven J. Brody & Associates, Ltd.
15 W. Woodstock Street

Crystal Lake, IL 60014
steve(@sibrodylaw,com
service@isibrodylaw.com

Philip A. Prossnitz
454 W, Jackson Street
Woodstock, 1L 60098-3125

paprossnitzi@aol.com

YOU ARE HEREBY NOTIFIED that we have this 31% day of July, 2019, filed in the
Office of the Circuit Clerk of McHenry County, lllinois, the attached Third-Party Plaintiff and
Counter Plaintiff Karen Lukasik’s Amended Counter-Claim and Third-Party Complaint for
Declaratory and Injunctive Relief.
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KAREN LUKASIK
By Zukowski, Rogers, Flood & McArdie

By (LA MW

David W, McArdle

PROOF OF SERVICE

The undersigned, a non-attorney, certifies, under penalties as provided by law pursuant to
Section 1-109 of the Illinois Code of Civil Procedure, that she served this notice by email
transmission to the addresses, at the email addresses shown above on July 31, 2019; and further that

the statements set forth in this Proof of Service are true and correct,

@chdkm

David W. McArdle, Atty. No, 06182127
dmeardle@zrfmlaw.com

Zukowski, Rogers, Flood & McArdle
Attorneys for Karen Lukasik

50 Virginia Street

Crystal Lake, Illinois 60014

(815) 459-2050

Received 08-01-2019 09:36 AM / Circuit Clerk Accepted on 08-01-2019 09:44 AM / Transaction #5994459 / Case #17CH000435
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** FILED ** Env: 5994459
McHenry County, lllinois
17CH000435

Date: 7/31/2019 2:37 PM
Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF 228? JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Andrew Gasser,

Plaintiff
V.

Karen Lukasik, Individually and in her

Capacity as Algonquin Township Clerk;

Anna May Miller; and Robert Miller
Defendants,

Karen Lukasik, Algonquin Township Clerk,
Defendant/Third Party
Plaintiff/Counter Plaintiff

V.

Charles Lutzow, in his Capacity as

Supervisor of Algonquin Township
Third Party Defendant and

Andrew Gasser, in his capacity as Road

Commissioner of Algonquin Township
Counter Defendant

Case No. 17 CH 435

e i I T S

AMENDED COUNTER-CLAIM AND THIRD-PARTY COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

NOW COMES the Third-Party Plaintiff and Counter Plaintiff, Karen Lukasik, as
Algonguin Township Clerk, by and through her attorneys Zukowski, Rogers, Flood & McArdle,
and fully amended her Complaints previously filed herein on June 1, 2017 and July 5, 2017 by
making the following complaint allegations against Third-Party Defendant, Charles Lutzow, as
Supervisor of Algonquin Township, and Andrew Gasser, as Road Commissioner of Algonquin
Township:

L. Third-Party Plaintiff, Karen Lukasik (“Lukasik™), resides in Algonquin Township,
llinois, and is the duly elected Clerk of Algonquin Township,

2, Third-Party Defendant, Charles Lutzow (“Lutzow™), is the duly elected Supervisor

of Algonquin Township and is a resident of Illinois.

Received 08-01-2019 09:36 AM / Circuit Clerk Accepted on 08-01-2019 09:44 AM / Transaction #5994459 / Case #17CH000435
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3. Counter Defendant, Andrew Gasser, is the duly elected Algonguin Township Road
Commissioner.

Background

Missing RD-T Cabinet Files

4. In preparation of assuming her role as Township Clerk, Lukasik shadowed the
former Deputy Algonquin Township Clerk, Darlene Lutzow, on May 05, 2017. Her son, Jacob
Lukasik, was with Lukasik due to a half day improvement day at school and he wanted to see her
office. Her husband, Ron Lukasik, was on his lanch and near the Algonquin Township offices, so
he stopped in to see her as well.

5. On May 05, 2017, Lukasik, along with Ron Lukasik, noticed that a filing cabinet
with only two drawers marked “Road District” on one drawer and “Township” on the other drawer
(hereinafter referred to as the “RD-T Cabinet™) was filled with filed documents.

6. Lukasik, her husband, and her son did not look through or review any of the
documents contained within the RD-T Cabinet.

7. On May 15, 2017, Lukasik was next present at the Algonquin Township offices
solely for her swearing-in and took no notice of the RD-T Cabinet.

8. On May 15, 2017, and on each day thereafter until May 26, 2017, Lukasik was
present at the Algonquin Township offices and took no notice of the RD-T Cabinet.

9. On June 1, 2017, Lukasik was present at the Algonquin Township office for a
couple hours and noticed, for the first time, that the RD-T Cabinet was completely empty

(“Missing Files™).

2
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10.  Judy Kreklow, the former Township Supervisor’s assistant, confirmed to Lukasik
that the file drawers in the RD-T Cabinet were full of bills and were there on her last day of
employment, May 12, 2017, and that there was no reason why those documents should be missing,

1, Lukasik confirmed Judy Kreklow’s information with Anna May, former secretary
for the past Highway Commissio.ner, Robert, that those files were stored there by Judy Kreklow
and that she had the practice of keeping the end of the previous fiscal years’ documents in that
filing cabinet to be easily accessible for the Township auditors.

12, Lukasik informed Lutzow and Lutzow’s employee, Ryan Provanzano, of the
Missing Files and each denied knowledge of what happened to the Missing Files or where they
could be found.

13. On Saturday, Fune 17, 2017, in the morning, Lukasik observed the Missing Files in
file drawers located in the area occupied by Ryan Provenzano, Lutzow’s employee. Lukasik
immediately reported this fact to her attorney, the Township attorney, Jim Kelly and the McHenry
County Sheriff.

14. At no time between June I and June 17 did Lutzow or any of his staff advise
Lukasik that they were in possession of the Missing Files.

15. Upon information and belief, Lutzow, one of their agents, or some unknown party,
removed these records from the RD-T Cabinet without the knowledge of Lukasik,

Missing 2008-2018 Invoice Files

16. In addition to the Missing Files in the RD-T Cabinet, Lukasik, after a diligent search
of the Township Property that she has access to, has determined and observed that Town Fund and
Road and Bridge invoices from 2008-2010 are missing from the Township office (“Missing 2008-

2010 Files™).

3
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17.  Lukasik spoke to Judy Kreklow, the former Township Supervisor’s assistant, who
confirmed that the file drawers in the RD-T Cabinet were full of bills and were there on her last
day of employment May 12, 2017 and that there was no reason why those documents should be
missing.

18.  Lukasik confirmed Judy Kreklow’s information with Anna May, former secretary
for the past Highway Commissioner, Robert, that those files were stored there by Judy Kreklow
and that she had the practice of keeping the end of the previous fiscal years® documents in that
filing cabinet to be easily accessible for the auditors,

19.  Upon information and belief, in or about 2013, the Township began scanning bills
and other records on a stand-alone scanner in Lutzow’s office. The scanned documents were
subsequently stored on a server in Lutzow’s office that Lukasik does not have access to.

Records Found in the Trash

20. On June 19, 2017, Lukasik discovered unsecured Township records in the trash.

21, Upon information and belief from a witness, Tim Shepherd, on May 12" and 13%
2017, Lutzow and his assistant Ryan Provenzano had borrowed a Cabota from the Highway
Department and were loading banker boxes from the Township offices and dumping them into the
dumpster. Shepherd was unsure of what type of items were within the boxes but saw binders,
books and several unknown documents in the dumpster.

22, The records of Algonquin Township and the Algonquin Township Highway
Department, accessible to Lukasik, but not solely within her custody, are located in four separate
locations on Algonquin Township Property: Lukasik’s office in the main township building, a
downstairs storage room in the main township building, and {wo separate areas in building 6,

hereinafter “the Storage Areas.” On information and belief, other records of Algonquin Townshi
g gonq p

4
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and the Algonquin Township Highway Department, not within Lukasik’s custody, are located in
the offices of Gasser and Lutzow.
23, On July 14, 2017, the Court entered a preliminary injunction order in this case as
follows:
A Preliminary Injunction is hereby entered against Counter Defendants Gasser and Lutzow
pursuant to 735 ILCS 5/11-102 prohibiting each of them and their employees from a) denying
Lukasik full unfettered access to and custody of all records of Algonquin Township and the
Algonquin Township Highway Department at all times for purposes of inventory, storage and
security as required by law; and b) prohibiting Gasser and Lutzow from changing Township
building access keys or codes to buildings/rooms where Township records are located without
providing duplicate keys and code numbers to Lukasik immediately.
24.  Subsequent to the entry of the above order, on or about September 2017, Lukasik
installed key locks on the Storage Areas so as to keep control and custody of all of Algonquin
Township and the Algonquin Township Highway Department records as per the Comt’s July 14,

2017, injunctive order.

FOB System Installed

25.  On information and belief, in January 2018, Lutzow or one of his employees or
agents removed the locks installed by Lukasik without her consent and replaced the locks with the
FOB system that secures the Algonquin Township Property as a whole.

26. A FOB allows each FOB holder to access particular areas on the Algonquin
Township Property.

27.  Lukasik was given a FOB by Lutzow that allows access to the Storage Areas.

28.  However, on information and belief, there are other Algonquin Township and
Algonquin Township Highway Department elected officials and/or employees to whom Lutzow
also gave FOBs that allow access to the Storage Areas.

29.  Oninformation and belief, Lutzow or his agent is in control of who receives a FOB

that allows access to the Storage Areas.

5
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30. On information and belief, Lutzow or his agent is in possession and control of the
master program that controls the FOB system.

31.  Oninformation and belief, the master program keeps a record each time a particular
FOB is used to enter a particular area, including the Storage Areas.

32.  The person in possession of the master program, on information and belief Lutzow
or his agent, is able to delete or change these records.

33, Since the FOB system was installed, records have both disappeared and appeared.

34.  Shortly after the FOB system was installed, Lukasik observed that one of the boxes
of Anna May Miller’s time sheets were missing from building 6.

35, In April 2018, Lukasik noticed that the missing box containing Anna May Miller’s
time sheets had appeared in the downstairs storage area.

Gasser and Lutzow possession of Township Records

36.  Gasser and Lutzow have offices for themselves and their staff in the Algonquin
Township office building. These offices are locked by the FOB system over which Lukasik has
no access when locked, without permission from Gasser or Lutzow.

37. On information and belief, the offices of Gasser and Lutzow contain numerous
original records to which Lukasik does not have unfettered access and custody (“Restricted
Records™).

38.  Lukasik made prior demands on Gasser and Lutzow regarding Township records
in their possession, however, Township records continue to remain in possession of Gasser and
Lutzow. Some of the Restricted Records, on information and belief, include the following: bank
statements since May, 2017, FOIA requests and responses, other than one dated July 11, 2019

from Local 150, subpoena for documents, current vehicle titles, registration and insurance records,
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video of Lukasik and Jen Curtiss, time sheets/cards (other than October 28, 2018-November 10,
2018) of various current and past employees and their personnel files, documentation regarding
the MFT fund and non-dedicated road programs since Gasser was elected and certified payroll for
vendors that have done business with the road district.

39, The current FOB system strips Lukasik of “unfettered access to and custody of all
records of Algonguin Township and the Algonquin Township Highway Department at all times for
purposes of inventory, storage and security as required by law” and is in contravention to the
Court’s July 14, 2017 Preliminary Injunction Order,

40.  While the FOB system may provide Lukasik with access to records in the Storage
Areas, it does not provide her with exclusive custody of the records as she is left with no control
of who accesses the Storage Areas and does not allow her to secure the records.

41, The Storage Areas needs to be secured with a physical key lock to which Lukasik
controls the key, as was the case in January 2018, before the locks were removed without her
consent.

Legal Mandate

42, On or about June 26, 2017, Lukasik received a legal mandate to produce certain
Township Records that should be in her possession, pursuant to her statutory duties, and because of
the restricted access to therecords by Lutzow, she was prevented from fulfilling that mandate. Illinois
law prohibits disclosure of the underlying document evidencing the referenced legal mandate.

Inability to Respond to FOIA Requests

43.  Lukasik has received numerous requests to produce Township records pursuant to
the Freedom of Information Act but cannot comply because she does not have full access to the

Township Records.

7
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44, Lutzow is prohibiting Lukasik from taking full and unfettered custody of the
records of Algonquin Township and the Algonquin Township Highway Department.

COUNT I —DECLARATORY JUDGMENT AND INJUCTIVE RELIEF

45.  Lukasik restates Paragraphs 1-44 as if fully set forth herein,
46, As the duly elected Clerk of Algonquin Township, Lukasik has legal tangible
interest to protect in relation to all Algonquin Township documents inchuding, but not limited to:
a) Lukasik “shall have the custody of all records, books, and papers of the township and
shall duly file all certificates or oaths and other papers required by law to be filed in
the clerk’s office.” 60 ILCS 1/75-5;

b) Lukasik, as the duly elected Algonquin Township Clerk, is the ex-officio clerk for the
highway district, 605 ILCS 5/6-113.

c) As the Clerk of the highway district, Lukasik shall “/h]ave the custody of all records,
books, and papers of the road district, and [s]he shall duly file all certificates or oaths
and other papers required by law to be filed in [her] office.” 605 ILCS 5/6-113 and 6-
202.1.

47. Lutzow and Gasser are opposing Lukasik’s legal interest by denying her full,
unfettered, access to and custody of all Algonquin Township records and by allowing others access
to records without Lukasik’s oversight.

48.  An actual controversy exists between Lukasik, Lutzow and Gasser as despite
Lukasik’s demands, despite a preliminary injunction, and despite changing locks by Lukasik to
maintain access and accountability of all Algonguin Township records, Lutzow and Gasser refuse
Lukasik full unfettered access and custody to all records at times and upon information and belief,
Lutzow, or one of his agents removed Lukasik’s locks and replaced them with a FOB system.

49.  All of the records of Algonquin Township and the Algonquin Township Highway

Department must be secured in the custody of Lukasik to avoid potential destruction, alteration,

tampering or loss.
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50.  Because she is being denied full unfettered access to all Township Records and
others have had and continue to have access to said records through a FOB system, Lukasik has
no adequate remedy at law to preserve the records without the intervention of the court,

51, If all Township records are not inventoried and secured by Lukasik, they could be
altered, tampered with, lost or destroyed, causing Lukasik and the public to suffer irreparable harm,
as it will be impossible to identify who took the records and what, if any, records may have been
copied before records were removed.

52.  Aninjunction should be granted in favor of Lukasik, requiring Lutzow and Gasser
to provide her with full, unfettered access to all Storage Areas, custody of all records of the
Township, including records in the offices of Gasser and Lutzow (for purposes of inventory and
security) and replacement of all FOB systems with Lukasik controlled key locks.

53.  The harm to the public by not entering an injunction preventing Lutzow and Gasser
from allowing Lukasik full unfettered access to all Township records for purposes of inventory
and security outweighs any harm or complaint Lutzow and Gasser may have by entry of such an
order because the records they need will be available upon request to Lukasik.

54.  No hardship would be caused to Lutzow and Gasser should they be enjoined from
removing Lukasik’s locks on the Storage Areas

55.  Lukasik has no adeguate remedy at law to preserve the records without the
intervention of the court.

56.  For the reasons described herein, Lukasik would be likely to succeed on the merits

of this complaint.
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WHEREFORE, for the foregoing reasons Third-Party Plaintiff, Lukasik, respectfully
requests that this Court grant Lukasik the following relief against Lutzow and Gasser:

A. Determine and adjudicate the rights of the parties pursuant to 735 ILCS 5/2-701 as
described herein.

B. Issue a Permanent Injunction pursuant to 735 ILCS 735 ILCS 5/2-701 and 5/11-102
prohibiting Third-Party Defendant Lutzow and Counter Defendant Gasser and their
employees and agents, from denying Lukasik complete access, custody and control
over Algonquin Township records, allowing access to others through a FOB system,
and removing Lukasik’s locks on the Storage Areas.

C. Any other relief that this court finds just and/or equitable.

KAREN LUKASIK
By Zukowski, Rogers, Flood & McArdle

By ru ")’VUM

One of her attorneys

David W. McArdle, Attorney No, 06182127
dmeardle@zrfmlaw.com

Zukowski, Rogers, Flood & McArdle
Attorneys for Counter-Plaintiff Karen Lukasik
50 Virginia Street

Crystal Lake, Itlinois 60014

(815) 459-2050
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Exhibit B



** FILED ** Env: 6269573
McHenry County, lllinois

17CH000435

Date: 8/21/2019 12:37 PM

Katherine M. Keefe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF 228? JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Andrew Gasser,

Plaintiff
V.

Karen Lukasik, Individually and in her

Capacity as Algonquin Township Clerk;

Anna May Miller; and Robert Miller
Defendants,

Karen Lukasik, Algonquin Township Clerk,
Defendant/Third Party
Plaintiff/Counter Plaintiff

v,

Charles Lutzow, in his Capacity as

Supervisor of Algonquin Township
Third Party Defendant and

Andrew Gasser, in his capacity as Road

Commissioner of Algonquin Township
Counter Defendant

Case No., 17 CH 435

R i T T W N ST S S N B T N

RESPONSE TO COUNTER DEFENDANT’S
(AMENDED) MOTION FOR JUDGMENT ON THE PLEADINGS
NOW COMES the Counter-Plaintiff, Karen Lukasik, as Algonquin Township Clerk, by

and through her attorneys Zukowski, Rogers, Flood & McArdle, and for her Response to Counter-
Defendant’s Motion for Judgment on the Pleadings Pursuant to 735 ILCS 5/2-615 with Respect to
the Counter-Claim (amended on its face per August 1, 2019 Order) states as follows:

BACKGROUND
1, On June 3, 2019, Counter-Defendant’s Motion for Judgment on the Pleading

Pursuant to 735 ILCS 5/2-615 With Respect to the Counter-Claim (“Motion™) was filed. See
Exhibit A, attached hereto and made a part hereof by reference,
2. The Motion claimed “no cause of action” was stated in the Counter-Claim and that

there were “no facts to support that Andrew Gasser has done anything.” Id.
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3. On July 26, 2019, Counter-Plaintiff was granted Leave to File an Amended
Complaint in this matter.

4, On July 31, 2019, Counter-Plaintiff filed her Amended Complaint seeking a
Declaratory Judgment and Injunctive Relief. See Exhibit B, attached hereto and made a part
hereof by reference,

5. On August 1, 2019, Counter-Defendant asked this Coutt to “amend said motion on
its face to relate to the Amended Counterclaim filed by Lukasik on July 31, 2019.”

6. Counter-Defendant’s amended Motion states no argument or basis that a
Declaratory Judgment “fails to state a cause of action” and fails to address any of the allegations
against Counter-Defendant in the Amended Complaint,

STANDARD

A motion for judgment on the pleadings tests the pleadings’ sufficiency by requiring the
court to determine whether a complaint entitles the claimant to relief. Vivify Construction LLC v,
Nautilus Insurance Company, 2017 IL App 170192. When a defendant makes a motion for
judgment on the pleadings, he concedes the truth of the well-pled facts of the plaintiff’s complaint.
Nationwide Mutual Fire Ins. Co. v. T and N Master Builder Renovators, 2011 IL App (2d) 101143,

ARGUMENT
I Declaratory Judgment is a Valid Cause of Action Under fllinois Law

Based on Counter-Defendant’s “amending” his Motion on its face without tailoring his
facts or argument to the Amended Complaint, it is entirely unclear what Counter-Defendant’s
position is as to the Amended Complaint. It is also questionable what good-faith basis Counter-
Defendant has for bringing his Motion in its current form, In the “amended” Motion, Counter-
Defendant is citing to law that is irrelevant, is citing to allegations from the original complaint,
and is claiming there are no allegations pled against him when there clearly are in the Amended

Complaint.

2
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As to Counter-Defendant’s claim that “no cause of action” exists in the, now, Amended

Complaint, Counter-Defendant’s Motion states the following, in relevant part:

9. In this case, nothing is alleged to advance any cause of action...

10. Moreover, the complaint doesn’t even attempt to advance a cause of action. Rather, it is a complaint
for a remedy with no underlying cause of action...

16, [First line intentionally omitted]. Moreover, Lukasik failed to plead any cause of action for which
relief could be obtained from Andrew Gasser either individually or as the Highway Commissioner,

Counter-Defendant’s position is without merit. In support of his claims on this point,
Counter-Defendant cites cases relating to an injunction. Counter-Defendant cites no cases or law
relating to a complaint for Declaratory Judgment which also includes an injunction. As such,
Counter-Defendant’s Motion is not well grounded in fact or warranted by existing law,

735 ILCS 5/2-701 clearly states, “Declaratory Judgments. (a) No action or proceeding is

open to objection on the ground that a merely declaratory judement or order is sought thereby.”

See 735 ILCS 5/2-701(a). Section 2-701 goes on to state, “The court may, in cases of actual
coniroversy, make binding declarations of rights having the force of final judgments, whether or
not consequential relief is or could be claimed, including the determination, at the instance of
anyone in the controversy, of the construction of any statute, municipal ordinance, or other
governmental regulation,..” Id.

Moreover, it is well-established in Illinois, that “[w]hile it is true...that the court in its

discretion may refuse to grant declaratory relief, the court has no discretion to refuse to entertain

the action as against a motion to dismiss where the complaint states a cause of action.” Alderman

Drugs, Inc. v. Metropolitan Life Ins. Co., 79 Il App.3d (Ist Dist. 1979). When “confronted with
a motion to dismiss, the trial court must sustain the Complaint unless it clearly appears no set of
facts could be proved under the pleadings which would entitle the plaintiff to some type of relief,”

1d.
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A complaint for declaratory judgment which recites in sufficient detail an actual and

legal controversy between the parties and prays for a declaration of rights and, if desired,

other legal relief, states facts sufficient to state a good cause of action.” Id. The “actual

controversy requirement is meant merely to distinguish justiciable issues from abstract or
hypothetical disputes admitting of a definitive and immediate determination of the rights of the
parties.” See Hllinois Gamefowl Breeders Association v. Block, 75 111.2d 443 (1979).

The Amended Complaint complies with all aspects of 735 ILCS 5/2-701, Hlinois law, and
states a detailed cause of action. The Amended Complaint not only sets forth all necessary
elements for a Declaratory Judgment complaint, but specifically sets forth factual allegations
relating to: the history between the parties, a preliminary injunction previously entered by the
Court in this case that is not being fully complied with by Counter-Defendant, the legal obligations
of a clerk to have full custody of records, and records being stored in Counter-Defendant’s office
for which Counter-Plaintiff does not have complete unfetiered access or control as required by law
and Court Order. In addition to all of the facts contained therein, the Amended Complaint

specifically pleads that:
48. An actual controversy exists between Lukasik, Lutzow and Gasser as despite Lukasik’s
demands, despite a preliminary injunction, and despite changing locks by Lukasik to maintain access
and accountability of all Algonquin Township records, Lutzow and Gasser refuse Lukasik full unfettered

access and custody to all records at times and upon information and belief, Lutzow, or one of his agents
removed Lukasik’s locks and replaced them with a FOB system.

There is no doubt that a Declaratory Judgment is a permissible cause of action and has been pled
pursuant to IHlinois law and an actual controversy has been pled.

Pursuant to 2-701, the Amended Complaint also requests a declaration of the rights of the
parties and “other legal relief” in the form of an injunction. Moreover, pursuant to 2-701, a
declaratory action is not “open to objection” on the grounds Counter-Defendant claims (i.e., a

motion to dismiss based on failing to state a cause of action when a declaratory judgment is

4
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sought), does not only seek an improper remedy under Illinois law, and an actual controversy is
pled and exists between the parties. As such, Counter-Defendant’s claim that he is entitled to
judgment on the pleadings based on “no cause of action” existing in the pleadings fails and must
be denied.

T Counter-Defendant is Part of the Actual Controversy in this Case

Remarkably, without addressing any aspects of a Declaratory Judgment, Counter-
Defendant asked this Court to amend his original Motion on its face to apply to the Amended
Complaint. Within the Motion, Counter-Defendant also now errantly claims certain paragraphs of
the original Complaint (without also addressing the additional Complaint filed in 2017) are the
only references to Counter-Defendant in the new pleading. Counter-Defendant’s Motion was not
only not accurate in its original form, but it is also certainly not accurate in its current form now
that an Amended Complaint has been filed.

While Counter-Defendant has not spent the time or effort to actually address the allegations
in the Amended Complaint, it is clear he wants this Court to simply do the work for him. He does
this while relying on an inaccurate Motion and despite all allegations being “accepted as true”
under a 2-615(¢) Motion. Counter-Defendant does not even cite what allegations are made.
Counter-Defendant simply wants this Court to conclude that there are no allegations made in the
Amended Complaint which would entitle Counter-Plaintiff to a Declaratory Judgment and
injunctive relief against him without any analysis or basis in fact at all.

If Counter-Defendant had reviewed the Amended Complaint, it is clear the allegations
therein not only describe the legal foundation and history for Counter-Plaintiff to have full
unfettered access and custody to all records, but they also describe Counter-Defendant’s role in
not allowing this to occur. These allegations include, but are not limited to, prior demands on

Counter-Defendant for records in his possession, records being located in Counter-Defendant’s
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office for which Counter-Plaintiff does not have a key, a prior preliminary injunction being entered
prohibiting Counter-Defendant from denying Counter-Plaintiff full unfettered access to and
custody of all records of Algonquin Township and the Algonquin Township Highway Department,
and that, despite this injunction, Counter-Defendant continues to have records in his office that
Counter-Plaintiff does not have full unfettered access to or custody of at all times.

Cleatly, the Amended Complaint sets forth the elements, allegations, and a cause of action
necessary for this Court to grant a Declaratory Judgment and an injunction. As described in the
Amended Complaint, Counter-Plaintiff is entitled, by law, to have custody of all township records.
Despite this legal requirement and this Court’s previous preliminary injunction, Counter-Plaintiff
still does not have full custody and access to all township records, As stated in the Amended
Complaint, Counter-Defendant continues to have a role in that outcome. Therefore, an actual
confroversy continues to exist that not only requires a Declaratory Judgment, but also an
injunction, in this case. As such, Counter-Defendant’s Motion must be denied.

WHEREFORE, for the foregoing reasons Counter-Plaintiff, Lukasik, respectfully requests
that this Court:

A. Deny Counter-Defendant’s (amended) Motion for Judgment on the Pleadings.
B. Any other relief that this court finds just and/or equitable,

KAREN LUKASIK
ALGONQUIN TOWNSHIP CLERK
By Zukowski, Rogers, Flood & McArdle

By m 7‘“\ \M

One of her attorneys

David W. McArdle, Attorney No. 06182127
dmcardle@zrfmlaw.com

Zukowski, Rogers, Flood & McArdle
Attorneys for Counter-Plaintiff

50 Virginia Street, Crystal Lake, Illinois 60014
(815) 459-2050
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IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUTI'

MCHENRY COUNTY ILLINOIS

ANDREW GASSER, ALGONQUIN
TOWNSHIP ROAD DISTRICT

Plaintiff,
V.

)

)

)

)

)

)
KAREN LUKASIK, )
INDIVIDUALLY AND IN HER )
CAPACITY AS ALGONQUIN )
TOWNSHIP CLERK, ANNA MAY )
MILLER AND ROBERT MILLER, )
)

)

Defendants,

PLAINTIFFS’ MOTION FOR JUDGMENT ON THE PLEADINGS

** FILED ** Env: 5266792
McHenry County, lllincis
17CH000435

Date: 6/3/2019 11:48 AM
Katherine M. Keefa

Clerk of the Circuit Court

CASE NO. 17 CH 000435

PURSUANT TO 735 ILCS 5/2-615 WITH RESPECT TO THE COUNTER-CLAIM

Now comes Plaintiff/Counter-Defendant Andrew Gasset, Algonquin

Township Highway Commissioner, by and through his counsel, ROBERT T.

HANION of the LAW OFFICES OF ROBERT T, HANLON, AND

ASSOCIATES P.C., and hereby moves, pursuant to 735 TLCS 5/2-615, for Judgment

to be entered on the pleadings against Defendant Karen Lukasik on her Counter-

Claim against Andrew Gasser. In suppott of this Motion, Plaintiff counter-defendant

states as follows:

Facts

1. Andrew Gasser is mentioned in the Counter-complaint in seven limited

paragraphs. See Exhibit A, counter-complaint paragraphs 2, 18, 22, 28, 31, 32, and

33.
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2. The first paragraph Andrew Gasser is mentioned in is paragraph 2 which
alleges that Mr. Gasser is the Highway Commissionet.

3. In Paragraph 18, it alleges that maybe Gasser, Lutzow or their agents or maybe
somebody else removed documents from the RD-T cabinet after it went without
notice for several weeks. In other words anybody could have temoved a document,
but it does not articulate whom or even why Gasser is mentioned in the scope of
possible “who-done-its”. Importantly, it doesn’t even allege any docutment is actually
nmissing.

4. In paragraph 22 of the Counter-complaint there is a reference to termination of
Ace Security when Gasser took office.

5. The next reference to Andrew Gasset is in paragraph 28 of the countet-claim
that alleges that Lukasik read from the McHenry County Blog that she was named by
Gasser as a party to this action. Mr. Skinner may be sadden to heat that his blog is
not legal authority and even it was, the statements thetein are not a basis to obtain
relief i this coutt.

6. In paragraph 31, there is a reference to GGasser’s allegation that Lukasik
intended to destroy records, with citation to the original complaint in this case.

7. In Paragraph 32, there is a reference to Gasser’s allegation that he received a
package.

8. Judgment on the pleadings is appropriate where there is no genuine issue of

material fact and the movant is entitled to judgment as a matter of law. 735 T1.CS 5/2-
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615(e); M.A.K. ». Rush-Preshyterian-St. Luke's Medical Center, 198 T11.2d 249, 255 (2001).
When ruling on a motion for judgment on the pleadings, a coutt takes as true all well-
pled facts contained in the pleadings and may also consider judicial admissions and
matters subject to judicial notice. Id.

9. In this case, nothing is alleged to advance any cause of action, much less a
cause of action that would entitle any party to injunctive relief.

10. Moreover, the complaimnt doesn’t even attempt to advance a cause of action.
Rathet, it is a complaint for a remedy with no undetlying cause of action.

11. The prayer for relief seeks to restrain Gasser with both preliminary injunction
and permanent injunction even though there is no known cause of action for

“Injunction” which Lukasik pled.

I. Plaintiff Is Entitled to Judgment Pursuant to 735 TLCS 5/2-615 with
prejudice.

A. Standatd on a 2-615 Motion for Judgment on the Pleadings

13. Judgment on the pleadings is appropriate whete thete is no genuine issue
of material fact and the movant is entitled to judgment as a matter of law. 735 ILCS
5/2-615(e); M.AK. . Rush-Preshyterian-5t. Luke's Medical Center, 198 TiL.2d 249, 255
(2001). When ruling on 2 motion for judgment on the pleadings, a court takes as true
all well-pled facts contained in the pleadings and may also considet judicial admissions

and matters subject to judicial notice. Id.

Received 06-04-2019 08:59 AM / Circuit Clerk Accepted on 06-04-2019 02:26 PM I3Transaction #5266792 / Case #17CH000435

Page 3 of 27
Received 08-21-2019 12:41 PM / Circuit Clerk Accepted on 08-22-2019 09:44 Aﬁ/l / Transaction #6269573 / Case #17CH000435
Page 9 of 43




B. Injunction Requirements

14. A party seeking a permanent injunction must first succeed on the merits, City
of Chicago v. Beretta U.S.A. Corp., 213 11l 2d at 431. This necessatily means that there
must be a recognized cause of action undetlying the request for injunctive telief and
that the party seeking such relief must first prevail on the metits of that
underlying cause of action. See 42 Am, Jur., 2d Injunctions § 18 (2010) ("a
permanent injunction will be granted only when liability has been established™);
Black's Law Dictionary [**37] 1003 (7th ed. 1999) (defining "merits" as "[t/he
elements or grounds of a claim or defense"). A permanent injunction, however, is not
a sepatrate cause of action, Walker v. Bankery Life @ Casnalty Co., No. 06 C 6906, 2007
U.S. Dist, LEXIS 22818, 2007 WL [*¥*¥137] [*415] 967888, at *4 (N.D. Ill. Mat. 28,
2007) (citing Shelf Oif Co. v. Richter, 52 Cal. App. 2d 164, 125 P.2d 930, 932
(1942) ("Injunctive relief is a remedy and not, in itself, a cause of action, and a cause
of action must exist before injunctive relief may be granted.")). Instead, it is an
equitable remedy that a coutt can provide when a patty succeeds on the metits of its
undetlying cause of action but the available legal remedy 1s inadequate. Town of Cieero
v. Metro. Water Reclamation Dist,, 976 N, E.2d 400, 414-415, 2012 Il App. LEXIS 647,
+36-37, 2012 IL App (1st) 112164, P46, 364 Il Dec. 122, 136-137.

15. In Town of Cicero v Metro. Water Reclamation Dist, the court examined a complaint,
which like the subject complaint, sounded solely in injunction. There the coutt

potnted out that our state supreme court pointed out in City of Chicage v Baretta USA,
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that “issuance of an injunction is contingent on plaintffs' prevailing at trial on the
merits of their claim.”

16. In this case the entite Counter-complaint sounds in a remedy without any
tacts to support that Andrew Gasser has done anything, Many of the allegations
relate to events taking place before Gasser was even sworn in as Highway
Commissioner. Moreover, Lukasik failed to plead any cause of action for which any
telief could be obtained from Andrew Gasser either individually or as the Highway

Commissiones.

WHEREFORE, this Coutt should enter Judgment on the pleadings against
Defendant/Counter-plaintiff, Karen Lukasik, as follows:

A, Enter Judgment on behalf of Andrew Gasser and against Karen TLukasik on her
counter-claim.

B. Dissolve any preliminary injunction directed at Andrew Gasser.

C. Awatd such other and further relief as this Court may consider just and propet.

Respectfully submitted,

ANDREW GASSER
ALGONQUIN TOWNSHIP
HIGHWAY COMMISSIONER,
Plaintiff/ Counter-Defendant

By: /s/Robert T, Hanlon
Robert T, Hanlon, One of Plaintif’s

Attorneys
Robett T, Hanlon, ARDC #6286331
Law Oftices of Robert T. Hanlon & Assoc., P.C.
131 Fast Calhoun Street
Woodstock, IL 60098
(815) 206-2200
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PROOF OF SERVICE

I, Robest T. Hanlon, an attorney, state that I served a copy of PLAINTIFFS® MOTION
FOR JUDGMENT ON THE PLEADINGS PURSUANT TO 735 ILCS 5/2-615 WITH
RESPECT TO THE COUNTER-CLAIM, attached hereto, upon all attorneys of recotd, by e-
mailing a copy to their business addresses at:

Mr. Thomas Gooch, I11
THE GOOCH FIRM
209 South Main Street
Wauconda, 11, 60084

David McArdle, Jacob Caudill, R. Mark Gummerson
ZUKOWSKI ROGERS FLOOD & McARDLE

50 North Virginia Street

Crystal Lake, I, 60014

E-mail: gooch@goochfirm.com E-Mails: dmeardie@zrfmiaw.com

itz imlaw.com

MMUNINCEs Oﬂ@.’/’! rfimiaw.com

James P. Kelly

MATUSZEWICH & KELLY,LLP
101 North Virginia Street, Suite 150
Crystal Lake, IT. 60014

Steven J. Brody

STEVEN J. BRODY & ASSOCIATES, L'ID.
15 West Woodstock Street

Crystal Lake, IL. 60014

E-mail: jpkellyl@mkm-law.com E-Mail:  steve(@sibrodvlaw.com
Phillip Prossnitz

454 W. Jackson Street

Woodstock, 1L 60098

E-mail: paprosanitz@dacl.com

and by depositing said copy in the U.S. mail with postage prepaid at the Woodstock, Iilinois,
U. S. Post Office, on the 3% day of June, 2019; and also by sending a copy via e-mail to the e-mail
addresses listed above.
By: _/s/Robert T, Hanlon
Robett T. Hanlon

Robert T. Flanton, ARDC #6286331

Law Offices of Robert T. Hanlon & Assoc., P.C.
131 East Calhoun Street

Woaodstock, 1. 60098

(815) 206-2200 (815) 206-6184 (FAX)
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Exhibit A

(Counter-claim
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IN THE CIRCUIT COURT OF 22"? JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Andrew Gasser, )
Plaintiff ) Katherine M. Keefe
Clevk of the Circuit Court
v, ) *++Elactronically File d++
Karen Lukasik, Individually and in her ) Transaction ID: 1711182752
Capacity as Algonquin Township Clerk; ) ég?g‘g ;)2%41375
Anna May Miller; and Robert Miller ) McHenry Connty, Hiinois
22nd Judicial Cironit
Defendants, ) ROk AR R R K O dOR
Karen Lukasik, Individually and in her )
Capacity as Algonguin Township Clesk; )
Anna May Miller; and Robert Miller ) Case No. 17 CH 435
Defendants/Counter-Plaintiffs, )
\2 )
Andrew Gasser, )
Plaintiff/Counter-Defendant, )
Karen Lukasik, Individually and in her )
Capacity as Algonquin Township Cletk, )
Defendant/Third Party Plaintiff )
V. )
Charles Lutzow, )
Third Party Defendant )
NOTICE OF FILING
TO: Robert T, Hanlon Thomas W. Gooch, IIT
Law Offices of Robert T, The Gooch Firm
Hanlon & Associates, P.C, 209 S, Main Street
131 E. Calhoun Street Wauconda, IL 60084
Woodstock, IL 60098 tgooch@gauthierandgooch.com
rob@rhanlonlaw.com
Rebecca Lee James P, Kelly
tlee@lawgr.com jpkelly@mkm-law.com

YOU ARE HEREBY NOTIFIED that we have this 8™ day of June, 2017, filed in the
Office of the Circuit Clerk of McHenry County, Illinois, the attached Verified Counter-
Compluint and Third-Party Complaint for Prelintinaiy and Pevmanent Injunctive Relelf.

KAREN LUKASIK
By Zukowski, Rogers, Flood & McArdle

WISV
/acob D. Caudill
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PROQOF OF SERVICE
The undersigned, a non-attorney, certifics, under penalties as provided by law pursuant to
Section 1109 of the Illinois Code of Civil Procedure, that she served this nolice by ail to the
addresses as shown above, depositing said envelopes in the United States mail at Crystal Lake,
[linois on June 7, 2017; and further that the statements set forth in this Proof of Service are true and

oA

Hagler A. Harkins

Jacob D. Caudill, Atty, No. 06320420
jeandill@zrfmlaw.com

ZUKOWSKI, ROGERS, FLOOD & McARDLE
Attorneys Tor: Karen Lukasik

50 Virginia Street

Crystal Lake, Illinois 60014

(815) 459-2050
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IN THE CIRCUIT COURT OF 22" JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Andrew Gasser, ) Katherine M, Keefe
y Clerk of the Civonit Court
Plaintiff ) #+Elactronically Piled
‘Tramsaction 1D: 1711182752
v. ) 17CHO00435
Karen Lukasik, Individually and in her ) O8I0y ineis
Capacity as Algonquin Township Clerk; ) R L L —
Anna May Miller; and Robert Miller )
Defendants, )
Karen Lukasik, Individually and in her )
Capacity as Algonquin Township Clerk; )
Anna May Miller; and Robert Miller ) Case No. 17 CH 435
Defendants/Counter-Plaintiffs, )
v. )
Andrew Gasser, )
Plaintiff/Counter-Defendant, )
Karen Lukasik, Individually and in her )
Capacity as Algonquin Township Clerk, )
Defendant/Third Party Plaintiff )
v. )
Charles Lutzow, )
Third Party Defendant )

VERIFIED COUNTER-COMPLAINT AND THIRD-PARTY COMPLAINT
FOR PRELIMINARY AND PERMANENT INJUNCTIVE RELIEF

NOW COMES the Counter-Plaintiff, Karen Lukasik, by and through her attorneys
Zukowski, Rogers, Flood & McArdle, and complains against Counter-Defendant, Andrew Gasser,
and Third Party Defendant, Charles Lutzow, as follows:

1, Counter Plaintiff, Karen Lukasik (“Lukasik™), resides in Algonquin Township,
Illinois, and is the duly elected Clerk of Algonquin Township.

2. Counter Defendant, Andrew Gasser (“Gasser”), resides in Algonquin Township,
llinois, and is the duly elected Highway Commissioner of Algonquin Township.

3. Defendant, Robert Miller (“Robert™), is the former Algonquin Township Highway

Commissioner and resides in Cary, McHenry County, Illinois.
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4, Defendant, Anna May Miller (“Anna May”), was formerly employed by the
Algonquin Township Highway Department and resides in Cary, McHeary County, Illinois,

5. Third Party Defendant, Chatles Lutzow (“Lutzow), is the duly elected Supervisor
of Algonquin Township and is a resident of Illinois.

6. In preparation of assuming her role as Township Clerk, Lukasik shadowed the
former Deputy Algonquin Township Cletk, Darlene Lutzow, on May 05, 2017. Her son, Jacob
Lukasik, was with Lukasik due to a half day improvement day at schoo! and he wanted to see her
office, Het husband, Ron Lukasik, was on his lunch and near the Algonquin Township offices, so
he stopped in to see her as well.

7. On May 05, 2017, Lukasik, along with Ron Lukasik, noticed that a filing cabinet
with only two drawers marked “Road District” on one drawer and “Township” on the other drawer
(hereinafter referred to as the “RD-T Cabinet”) was filled with filed documents.

8. Lukasik, her husband, and her son did not look through or review any of the
documents contained within the RD-T Cabinet,

9. On May 15, 2017, Lukasik was next present at the Algonquin Township offices
solely for her swearing-in and took no notice of the RD-T Cabinet,

10, Third Party Defendant, Lutzow, has refused to give Lukasik access to the records
of Algonquin Township,

11, After assuming her role as Clerk, Lukasik has made various demands to be allowed
access to all of the records of Algonquin Township.

12 To date, Lukasik has not had access to all of the records of Algonquin Township.

13, On May 16, 2017, Lukasik was present at the Algonquin Township offices for a

couple hours and took no notice of the RD-T Cabinet.

2
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14, On May 19, 2017, Lukasik was present at the Algonquin Township offices for a
couple hours and tock no notice of the RD-T Cabinet.

15, On May 23, 2017, Lukasik was present at the Algonquin Township offices for a
couple hours and took no notice of the RD-T Cabinet.

16.  On May 26, 2017, Lukasik was present at the Algonquin Township offices for a
couple hours and took no notice of the RD-T Cabinet.

17. On June I, 2017, Lukasik was present at the Algonquin Township office for a
couple honrs and noticed, for the first time, that the RD-T Cabinet was completely empty.

18. Upon information and belief, Gasser, Lutzow, one of their agents, or some
unknown party, removed these records from the RD-T Cabinet without the knowledge of Lukasik,

19, Upon information and belief from a witness, Tim Shepherd, on May 12 and 13
2017, Lutzow and his assistant Ryan Provenzano had borrowed a Cabota from the Highway
Department and were loading banker boxes from the Township offices and dumping them into the
dumpster. Shepherd was unsure of what type of items were within the boxes but saw binders,
books and several unknown documents in the dumpster,

20.  The Township has a video security system monitoring the Township’s office.

21.  The secutity system was installed and previously maintained by Chris Welky of
Ace Security Works.

22, Ace Security Works was replaced as the entity in charge of maintaining the
Township offices’ security systents when Gasser took office.

23.  Lukasik spoke to Judy Kreklow, the former Township Supervisor’s assistant, who

confirmed that the file drawess in the RD~T Cabinet were full of bills and were there on her last

3
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day of employment May 12, 2017 and that there was no reason why those documents should be
missing.

24.  Lukasik confirmed Judy Kreklow’s information with Anna May, former secretary
for the past Highway Commissioner, Robert, that those files were stored there by Judy Kreklow
and that she had the practice of keeping the end of the previous fiscal years’ documents in that
filing cabinet to be easily accessible for the auditors.

25, The security system would provide material evidence of any documents, including
the RD-T Cabinet documents, removed from the Township‘s office between May 12, 2017, the
date Lukasik was told and noticed that the documents were within the RD-T Cabinet, and June 1,
2017, the date Lukasik noticed that documents had been removed from the RD-T Cabinet.

26.  Oninformation and belief, after thirty (30) days, the Township’s recorded security
footage 1s automatically deleted.

27, Thirty (30) days from May 12,2017, is June 11, 2017.

28.  On June 2, 2017, Lukasik was informed, by way of 1110]1611ryé0untyb10g.com, that
she had been named as a defendant in a suit brought by Gasser.

29, On June 5, 2017, Lukasik was served by the McHenry County Sheriff’s departiment
through substitute service on her husband, Ron Lukasik. Lukasik was at work,

30, Upon information and belief, in or about 2013, the Township began scanning bills
and other records on a stand-alone scanner in Luizow’s office, The scanned documents were
subsequently stored on a server in Lutzow’s office that Lukasik does not have access to.

31, 'The lawsuit alleges that Lukasik intends to destroy various records of Algonquin

Township. Gasser’s complaint presumes that Lukasik intends to destroy records relating to

4
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Robett’s use of the Township’s “credit card, as well as other schemes and artifices,” See a copy of
the Gasser’s complaint attached as Exhibit A, §19.

32, Gasser’s complaint indicates that Gasser received an anonymeous package from the
Algonquin Township office. See Fixhibit A at §15.

33.  The anonymous package apparently contained various bills and credit card records
of Algonquin Township.

34, Upon information and belief, the records contained in the “anonymous package”
may have originated from the RD-T Cabinet.

35. Upon information and belief, the Township’s photocopy machine was likely used
to make copies of the records, given the fact that the anonymous letter has an Algonquin Township
return address.

36.  The Township photocopy machine may be altered, destroyed, or removed by
anyone with access to the Township’s offices,

37.  To date, Lukasik has not destroyed, removed, or altered any records of Algonquin
Township.

38,  The public and Lukasik have a right to know who removed the RD-T Cabinet
records and where those records were moved.

39.  Lukasik has no adequate remedy at law to preserve the records without the
intervention of the court,

40.  If these records are destroyed, Lukasik and the public will both suffer irreparable
harm, as it will be impossible to identify who took the records and what/if any records may have

been copied before records were removed.

5
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41.  Aninjunction should be granted as Lukasik, for the reasons described above, would
be likely to succeed on the merits of this complaint.

WHEREFORE, for the foregoing reasons Counter-Plaintiff, Lukasik, respectfully requests
that this Court grant Lukasik the following relief:

A. Issue a Preliminary and Permanent Injunction pursuant to 735 ILCS 5/11-102
prohibiting Counter-Defendant, Gasser, Third Party Defendant, Lutzow, and Unknown
Parties from destroying the security footage of the Algonquin Township offices
between May 12, 2017 and June 1, 2017,

B. Allow Chris Welky of Ace Security Works, or any other independent computer
technician approved by the court, to extract the footage from the Algonquin Township
security system for the dates between May 12, 2017 and June 1, 2017,

C. Issue a Preliminary and Permanent Tnjunction pursuant to 735 ILCS 5/11-102
prohibiting Counter-Defendant, Gasser, Third Party Defendant, Lutzow, and Unknown
Parties from destroying any and all Algonquin Township copier hard drives and the
data contained thereon for the dates between May 12, 2017 and June 1, 2017

D. Issue a Preliminary and Permanent Injunction pursuani to 735 ILCS 5/11-102
prohibiting Counter-Defendant, Gasser, Third Party Defendant, Lutzow, and Unknown
Parties from destroying any and all Algonquin Township servers that contain scanned
Township bills or other records and the stand-alone scanner in Lutzow’s office,

E. For summons to issue to Third Party Defendant, Lutzow.,

F, Thal this Court award the Lukasik her costs in this matter.

KAREN LUKASIK
By: Zukowski, Rogers, Flood & McArdle

. 7/ ﬂ /L/

i)/e/ of its attorneys
Jacob D. Caudill, Attorney No, 06320420

jcaudill@zrfmlaw.con

David W. McArdle, Attorney No. 06182127
dmeardle@zrfmlaw.com

R. Mark Gummerson
mgummerson{@zrimlaw.com

Zukowski, Rogers, Flood & McArdle
Attorneys for Counter-Plaintiff Karen Lukasik
50 Virginia Street

Crystal Lake, Tllinois 60014

(815) 459-2050

6
Received 06-18-201% 80.668 AM / Circuit Clerk Accepled on 06-08-2018 02:28 RM / Transaction #3266782742a56 467 £HAT0600435

bABY .
Received 08-21-2019 12:41 PM / Circuit Clerk Accepted on 08-22-2019 09:44F?Aqgle/q'$ar¥sa?ctlon #6269573 / Case #17CH000435
Page 21 of 43




VERIFICATION

Under penalties as provided by law pursuant to section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements set forth in this Verified Complaint for Preliminary
and Permanent Injunctive Relief are true and correct, except as to matter therein stated to be on
information and belief and as to such matter the undersigned certifies as aforesaid that the
undersigned verily believe the same to be true.

%Mﬁw ks e

Karen Lukasik
Signed and Sworn befofe me
J—_— b 3 e e e e e ot
r 3 )
his 7" Day of (Jen® 2017 I T OFFICIAL SEAL |
; . i RONALDK.LUKASIK [
o { Notary Publie, State of linols
7 /‘/ > & My Commission Expires 8-25-2018 %
e T Tve—— ’
Notary Public
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IN THE CIRCUIT COURT OF THE 22" JUDICIAL CIRCUIT |2 E L. =

MCHENRY COUNTY ILLINOIS -

JUK -3 2

ANDREW GASSER,

W,
casexo. [7CH 3

Plaintiff,
V.

KAREN LUKASIK,
INDIVIDUALLY AND IN HER
CAPACITY AS ALGONQUIN
TOWNSHIP CLERK, ANNA MAY
MILLER AND ROBERT MILLER,

Defendants,

COMPLAINT FOR INJUNCTIVE RELIEE

NOW COMES Plaintiff, ANDREW GASSER, with his Complaint seeking injunctive
relief against Defendants, KAREN LUKASIK, INDIVIDUALLY AND IN HER CAPACITY
AS ALGONQUIN TOWNSHIP CLERK, ANNA MAY MILLER AND ROBERT MILLER,
states ag follows:

PARTIES YENUE ANB JURISDICTION

i Plaintiff is a resident of McH'enry County, Hlinois, and is the duly elected
Algonguin Township Road Commissioner,

2 Defendant, KARBN LURASIK (“LUKASIK), resides in Algonquin Township,
[linois, and is the duoly électcd Clerk of Algonquin Township. IXTKASIK is also known as
Karen Miller Lukasik and Karen Miller.

3. Defendant, ROBERT MILLER (“MILLER), is the former Algonquin Township
Highway Commissioner and resides in Cary, McHenry County, Hlinois,

4. Defendant, ANNA MAY MILLER (“ANNA MAY™), was formetly employed by

the Algonquin Township Highway Department and resides in Cary, MGHGF%% gEounty, Hlinois.
BY ADMINIBTRATIVE ORDER g4

TN [ O I 4 = e
IS GASE |5 MERESY §2T 207 SCHEDUL G

EXHIBIT A to Countercomplaint o
CUMFERENCE N oo .-‘efﬂg;’fé‘ '721_ el

and Third Party Camplaint — B
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FERILURETD EPPIAR 150y RESUHT Ui THR (s
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RACTS

5. On or about May 15, 2017, Plaintiff began reviewing physical and electronic
records of the Algonquin Township Highway Department.

a. No electronic records of the Algonquin Township Highway Department are
known to exist, In partticular, despite MILLER having served for over 20 years as the Algonquin
Township Highway Commissioner, there is not a single e-mail in the records of the Algonquin
Township Highway Department, However, Plaintiff ordered bit by bif mirror images of' all hard
drivés and the computer networl before accessing any computer at the Algonguin Township
Highway Department.

7. Plaintiff made demand upon MILLER to turn over all of the records of the
Alpgonguin Township Highway Department. To date, MILLER has turned over absolutely no

substantive records of the Algonguin Township Highway Department.

8. MILLER nsed a private e-mail account to conduet the business of the Algonquin
Township Highway Department.

9, ANNA MAY used aprivate e-mail account to conduct the business of the
Algonquin Township Highway Department.

10 None of the computers belonging fo Algonquin Township contain any e-mails of
either MILLER or ANNA MAY, (Investigation into the unallocated space continues. )

11.  No correspondences betwesn Business Agents of the International Union of
Operating Engineers, Local 150 AFL-CIO (“Local 150"} and MILLER exist in the records of the
Algonguin Township Highway Department,

12, No records related fo bargaining with Local 150 exist within the records of

Algonquin Township Highway Department oy that of Algonquin Township.
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13, Upon Plaintiff’s taking office, Local 150 began issning grievances related to a
purporied [abor agreement.

14, No expense records associated with MILLER s use of eredit cards are contained
in the records of the Algonqguin Township Highway Department.

15.  On or about May 30, 2017, an anonymons paclkage arrived at Algonquin
Township addressed to; “Highway Dept., c/o Andrew Gasser, 3702 N.W. Hwy 14,

Algonquin. Twp., Crystal Leke, 1L 60014.” The return address was the Algonquin Township
offices. Contained within the package were various records of credit card purchases on a Capital
One credit card and an American Express Plalinum Business Credit Card. The tofal balance
shown on the respective cardholder statements were expensed to the Algongunin Township
Highway Department. However, numerous purchases were for women’s clothing (including .
dresses, purses, and non-uniform outfits) from various online rctailérs including but not limited
to Prada, Lands’ End, Levenger, and Orvis, another retailer of high end quality women’s
fashions.

i§. The American Express Platinum Business Credit Card statements ave addressed to
“Algonguin Twnshp Hwy Robert Miller.”

17.  For example, as shown in Exhibit A, there ars records of the nse of the Algonguin
Township American Express Platinum Business Credit Cazd for the purchase of an item from
Levenger Catalog/Webdelray BCH in the amount of §384.52, dated November 7, 2014. On the
following page is a search result dated December 9, 201 4,.ideutifying a purse with a price of
$326.00 and the name MILLER written in by hand. Also included is a specific invoice
matching the $384.52 purchase with the item number AL 13100 GPBE. This item number and

invoice match the credit card charge of $384.52 after tax and shipping were added.
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18, The stack of credit card charges and invoice documents Hnk specific charges to
specific items of women’s elothing based upon fJI‘C codes and item nurabers.

19.  Contained in the packages are over 200 pages of statements and identified
purchases as well as ofher items suggesting financial misconduct at Algonquin Township via the
use of MILLER s credit card as well as other schemes and artifices.

20. LUKXASIK has articulated that she intends to destroy various records of
Algonguin Township, presumably including records of MILLER’s use of official credit cards fox
personal use,

21. Upoﬁ information and belief, credit cards were used by employees of Algonguin
Township to purchase gift cards that were in turn used to purchase personal goods unrelated to
the business of government at Algonquin Township,

22, Upon information and belief, a scheme and artifice was utilized by employees of
Algonquin Township to receive additional compensation beyond salaries as well ag “bonuses”.
These expenditures cught to have a corresponding document showing the proper approval for the
expenditures.

23.  Upon information and belief, the pattern and practice of the use of credit cards as
deseribed herein extends many vears info the past. Documents provided in the aforementioned
anonymous package date back to 2012 and end in December, 2016.

24, Plaintiff seeks fo preserve the records to ascertain if the amounts charged to the
Algonguin Township Highway Department served any lawful purpose.

25.  Preserving the records of MILLER’s and ANNA MAY’s c-mails may aid in the
investigation and identification of potential criminal conduct (i.e. the misuse of government

MONey}.
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28. Adtharizaticn and Tustizatien: The aforementioned breach of the public frust

has ocewrred with and at the authﬁrization, sanction, advice, encouragement, and/or instigation of
MILLER. LUKASIK has aticulated that she intends to have public records destroyed. At
present, it is unknown to what extent the conduct referenced herein has taken place. Moreover,
the authenticity of the documents delivered is currently being examined.

27. Damages, Irreparable Tnjury and Need for Tntuncfive Relief: If Defendauts,

" LUKASTE, ANNA MA_Y AND MILLER, and their agents and employees are not restrained from
destroying any records related to Algonquin Township and the Algonquin Township Highway
Department, there is no adequate remedy at law and the People of Algonquin Township, including
Plasntiff, will suffer irreparable havm,  Plaintiff will suffer additional irreparable harm in that he
will be deprived of the very protections afforded under state law for the delivery of records
associated with his office.

28, Injunction is fo the Public faferest: An injunction is in the public interest because

Defendants, LUKASIK, ANNA MAY AND MILLER, have a public duty to preserve the records
that they either have had contrcl over or continue to have confrol over. If they were not so enjoined,
the destruction of public records would undermine the rule of law and create a threat to the
enforcement of the right of the People o open government.

29.  No Adeguate Remedy af Law: The named Plaintiff has no adequate remedy ai

[aw. Although there are laws to prevent the destruction of public records, Plaintiff cannot
without the intervention of the court protect and preserve the government records and the dispute
cannot be remedied solely by remedies at law, Further, in the event further government records

are either destroyed or conceated, Plaintiff and the People of the State of Hlinots and the Citizens
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of the United States will not be sble to ensure the integrity of the records of Alganquin

Township,

30. Eaiancinﬁéf the Richis, Yatercets and Ynjuries: The balancing of the interests |
of the parties is entirely in favor of Plaintiff. This is because the activities which the Platntiff
seeks to restrain arc unlawfiul acts fo begin with, and the denial of injunctive relief would serve fo : i
require Plaintiff and the people of Algonquin Township to suffer additional injury. Tn fact, |
Defendants, LUKASTK ANNA MAY AND MILLER, will suffer no injury if restrained from
destmﬁng govemment records because Defendants do not possess the right to destroy
government records,

31.  Prior Apphication: There has beenno prior application for injunctive relief to

this Court or any other court for or in connection with the contractual violations set forth herein, . :

32. Need for Ternporary Relief: Plaintiff has suffered and will continue to suffer

irreparable harm and irreparable injury, as described herein above, rnless a restraining order is
issued restraining Defendants, MILLER and LUK ASIK, from destroying any records rightfully
belonging to Algonguin Township. Moreover, Plaintiff requires time fo examine the records of
Algonquin Township and the Algonquin Township Highway Department,

WHERBRORE, Plaintiff prays that this Honorable Court grant the following relief:

A) Issue a preliminary infunction restraining Defendants, LUK ASIE, ANNA
MAY AND MILLER, from destroying any records of Algenguin
‘Township or desiroying any records of the Algonquin Township Highway
Department without bond. To the extent that this Court requires & bond,
the bond be posted after notice of a public meeting of the Algonquin
Township Trustees that will afford Plaintiff time to make the appropriate
requests for the posting of bond in this case.

B) Issue an injunction prohibiting Defendants, LUKASIK, ANNA MAY
AND MILLER, from destroying any records of efther Algonquin
Township or the Algonquin Township Highway Departiment.
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C) For such other and further relief ag this Court deems just and squitable.
Respectiully submitted,

ANDREW GASSER, Plaintitf

By

" Robet T Hanlon, ane of his attomeys

Robert T' Hanlon, ARDC #6286331

LAW OFFICES OF ROBERTT. HANLON
& ASSOCIATES, P.C.

131 Bast Calhoun Street

Woodstock, 1L 60098

(815) 206-2200
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* FILED ** Env: 5994459
McHenry County, liilnols
17CHO000435

Date: 7/31/2019 2:37 PM
Katherina M. Keofe

Clerk of the Circuit Court

IN THE CIRCUIT COURT OF 227°° JUDICIAL CIRCUIT
MCHENRY COUNTY, ILLINOIS

Andrew Gasser,

Plaintiff
V.

Karen Lukasik, Individually and in her

Capacity as Algonguin Township Clerk;

Auna May Miller; and Robert Miller
Defendants,

Karen Lukasik, Algonguin Township Cletk,
Defendant/Third Parly
Plaintiff/Counter Plaintiff

V.,

Chatles Lutzow, in his Capacity as

Supervisor of Algonquin Township
Third Party Defendant and

Andrew Gasser, in his capacity as Road

Commissioner of Algonquin Township
Counter Defendant

Case No. 17 CH 435

vvvv\_/vv\_/\_/vvuuvvvv

AMENDED COUNTER-CLAIM AND THIRD-PARTY COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

NOW COMES the Third-Party Plaintiff and Counter Plaintiff, Karen Lukasik, as
Algonquin Township Clerk, by and through her attorneys Zukowski, Rogers, Flood & McArdle,
and fully amended her Complaints previously filed herein on June 1, 2017 and July 5, 2017 by
making the following complaint allegations against Third-Party Defendant, Charles Lutzow, as
Supervisor of Algonquin Township, and Andrew Gasser, as Road Commissioner of Algonquin
Township:

1. Third-Party Plaintiff, Karen Lukasik (“Lukasik™), resides in Algonquin Township,
llinois, and is the duly elected Clerk of Algonquin Township,

2. Third-Party Defendant, Charles Lutzow (*“Lutzow”), is the duly elected Supervisor

of Algonquin Township and is a resident of Illinois.

EXHIBIT B
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3. Counter Defendant, Andrew Gasser, is the duly elected Algonquin Township Road
Comunissionet,

Backgiround
Missing RD-T Cabinet Files

4, In preparation of assuming her role as Township Clerk, Lukasik shadowed the
former Deputy Algonguin Township Clerk, Darlene Lutzow, on May 05, 2017. Her son, Jacob
Lukasik, was with Lukasik due to a half day improvement day at school and he wanted to see her
office. Her husband, Ron Lukasik, was on his lunch and near the Algonguin Township offices, so
he stopped in to see her as well,

5. On May 05, 2017, Lukasik, along with Ron Lukasik, noticed that a filing cabinet
with only two drawers marked “Road District” on one drawer and “Township” on the other drawer
(hereinafter referred to as the “RD-T Cabinet”) was filled with filed documents.

6, Lukasik, her husband, and her son did not look through or review any of the
documents contained within the RD-T Cabinet.

7. On May 15, 2017, Lukasik was next present at the Algonquin Township offices
solely for her swearing-in and took no notice of the RD-T Cabinet.

8. On May 15, 2017, and on each day thereafter until May 26, 2017, Lukasik was
present at the Algonquin Township offices and took no notice of the RD-T Cabinet,

9, On June 1, 2017, Lukasik was present at the Algonquin Township office for a
couple hours and noticed, for the first time, that the RD-T Cabinef was cowpletely emply

{(“Missing Files™).

2
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10, Judy Kreklow, the former Township Supetvisor’s assistant, confirmed to Lukasik
that the file drawers in the RD-T Cabinet were full of bills and were there on her last day of
employment, May 12, 2017, and that there was no reason why those documents should be missing,

IT1.  Lukasik confirmed Judy Kreklow’s information with Anna May, former secretary
for the past Highway Conunissio‘ner, Robett, that those files were stored there by Judy Kreklow
and that she had the practice of keeping the end of the previous fiscal years® documents in that
filing cabinet to be easily accessible for the Township audifors,

12, Luvkasik informed Lutzow and Lutzow's employee, Ryan Provanzano, of the
Missing Files and each denied knowledge of what happened to the Missing Files or where they
could be found,

13, On Saturday, June 17, 2017, in the morning, Lukasik observed the Missing Files in
file drawers located in the area occupied by Ryan Provenzano, Lutzow’s employee, Lukasik
immediately reported this fact to her attorney, the Township attorney, Jim Kelly and the McHenry
County Sheriff,

14, At no time between June 1 and June 17 did Lutzow or any of his staff advise
Lukasik that they were in possession of the Missing Files,

15, Upon information and belief, Lutzow, one of their agents, or some unknown party,
removed these records from the RD-T Cabinet without the knowledge of Lukasik,

Missing 2008-2010 Invoice Files

16.  Inaddition to the Missing Files in the RD-T Cabinet, Lukasik, after a diligent search
of the Township Propetty that she has access to, has determined and observed that Town Fund and
Road and Bridge invoices from 2008-2010 are missing from the Township office (“Missing 2008-

2010 Files™),

3
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17, Lukasik spoke to Judy Kreklow, the former Township Supervisor’s assistant, who
confirmed that the file drawers in the RD-T Cabinet were full of bills and were there on her last
day of employment May 12, 2017 and that there was no reason why those documents should be
missing.

18, Lukasik confirmed Judy Kreklow’s information with Anna May, former secretary
for the past Highway Commissioner, Robert, that those files were stored there by Judy Kreldow
and that she had the practice of keeping the end of the previous fiscal years’ documents in that
filing cabinet to be easily accessible for the auditors,

19, Upon information and bellef, in or about 2013, the Township began scanning bills
and other records on a stand-alone scanner in Lutzow’s office. The scanned documents were
subsequently stored on a server in Lutzow’s office that Lukasik does not have access to.

Records Found in the Trash

20.  OmnJune 19, 2017, Lukasik discovered unsecured Township records in the trash.

21, Upon information and belief from a witness, Tim Shepherd, on May 12" and 13%
2017, Lutzow and his assistant Ryan Provenzano had borrowed a Cabota from the Highway
Department and were loading banker boxes from the Township offices and dumping them into the
dumpster, Shepherd was unsure of what type of items were within the boxes but saw binders,
books and several unknown documents in the dumpster.

22, The records of Algonquin Township and the Algonquin Township Highway
Depatrtment, accessible to Lukasik; but not solely within her custody, are located in four separate
locations on Algonquin Township Property: Lukasik’s office in the main township building, a
downstairs storage room in the main township building, and two separate areas in building 6,

hereinafter “the Storage Areas.” On information and belief, other records of Algonquin Township

4
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and the Algonquin Township Highway Department, not within Lukasik’s custody, are located in
the offices of Gasser and Lutzow,
23, On July 14, 2017, the Court entered a preliminary injunction order in this case as
follows:
A Preliminary Injunction is hereby entered against Counter Defendants Gasser and Lutzow
pursuant to 735 1LCS 5/11-102 prohibiting each of them and their employees from a) denying
Lukasik full unfettered access to and custody of all records of Algonguin Township and the
Algonquin Township Highway Department at all times for purposes of inventory, storage and
security as required by law; and b) prohibiting Gasser and Lutzow from changing Township
building access keys or codes to buildings/rooms where Township records are located without
providing duplicate keys and code numbers to Lukasik immediately.
24.  Subsequent to the entry of the above order, on or about September 2017, Lukasik
installed key locks on the Storage Areas so as to keep control and custody of all of Algonquin
Township and the Algonquin Township Highway Department records as per the Coutt’s July 14,

2017, injunctive order,

FOB System Installed

25, On information and belief, in January 2018, Lutzow or one of his employees or
agents removed the locks installed by Lukasik without her consent and replaced the locks with the
FOB system that secures the Algonguin Township Property as a whole.

26, A FOB allows each FOB holder to access particular arcas on the Algonqguin
Township Property,

27.  Lukasik was given a FOB by Lutzow that allows access to the Storage Areas,

28.  However, on information and belief, there are other Algonguin Township and
Algonquin Township Highway Department elected officials and/or employees to whom Lutzow
also gave FOBg that allow access to the Storage Areas,

29,  Oninformation and belicf, Lutzow or his agent is in control of who receives a FOB

that allows access to the Storage Areas.

5
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30.  On information and belief, Lutzow or his agent is in possession and control of the
master program that controls the FOB systen,

31, Oninformation and belief, the master program keeps a record each time a particular
FOB is used to enter a particular area, including the Storage Areas,

32.  The person in possession of the master program, on information and belief Lutzow
or his agent, is able to delete or change these records.

33.  Since the FOB system was installed, records have both disappeared and appeared.

34, Shortly after the FOB system was installed, Lukasik observed that one of the boxes
of Anna May Miller’s time sheets were missing from building 6.

35. In April 2018, Lukasik noticed that the missing box containing Anna May Miller’s
time sheets had appeared in the downstairs storage area.

Gasser and Lutzow possession of Township Records

36,  QGasser and Lutzow have offices for themselves and their staff in the Algonguin
Township office building, These offices are locked by the FOB system over which Lukasik has
no access when locked, without permission from Gasser'or Lutzow.

37. On information and belief, the offices of Gasser and Lutzow contain numerous
original records to which Lukasik does not have unfettered access and custody (“Resiricted
Records™).

38,  Lukasik made prior demands on Gasser and Lutzow regarding Township records
in their possession, however, Township records continue to remain in possession of Gasser and
Lutzow, Some of the Restricted Records, on information and belief, include the following: bank
statements since May, 2017, FOIA requests and responses, other than one dated July 11, 2019

from Local 150, subpoena for documents, current vehicle titles, registration and insurance records,

6
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video of Lukasik and Jen Curtiss, time sheets/cards (other than Ogtober 28, 2018-November 10,
2018) of vavious current and past employees and their personnel files, documentation regarding
the MFT fund and non-dedicated road programs since Gasser was elected and certified payroll for
vendors that have done business with the road district,

39, The current FOB system strips Lukasik of *unfettered access to and custody of all
records of Algonquin Township and the Algonquin Township Highway Department ai all thmes for
purposes of inventory, storage and securify as required by law” and is in contravention to the
Coutt’s July 14, 2017 Preliminary Injunction Ordet,

40.  While the FOB system may provide Lukasik with access to records in the Storage
Areas, it does not provide her with exclusive custody of the records as she is left with no control
of who accesses the Storage Areas and does not atlow her to secure the records.

41.  The Storage Arcas needs to be secured with a physical key lock to which Lukasik
conirols the key, as was the case in January 2018, before the locks were removed without her
consent,

Legal Mandate

42, On or about June 26, 2017, Lukasik received a legal mandate to produce certain
Township Records that should be in her possession, pursuant to her statutory duties, and because of
the restricted accessto the records by Lutzow, she was prevented from fulfilling that mandate, Tlinois
law prohibits disclosure of the underlying document evidencing the referenced legal mandate,

Inability to Respond fo FOIA Requests

43,  Lukasik has received numerous requests to produce Township records pursuant to
the Freedom of Information Act but cannot comply because she does not have full aceess to the

Township Records,

7
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44, Lutzow is prohibiting Lukasik from taking full and unfettered custody of the
records of Algonquin Township and the Algonguin Township Highway Department,

COUNT I - DECLARATORY JUDGMENT AND INJUCTIVE RELIER

45, Lukasik restates Paragraphs 1-44 as if fully set forth herein.
46,  As the duly elected Clerk of Algonguin Township, Tukasik has legal tangible
interest to protect in relation to all Algonquin Township documents including, but not limited to:
ay Lukasik “shall have the custody of all records, books, and papers of the fownship and
shall duly file all certificates or oaths and other papers vequired by law to be filed in
the clerk’s office.” 60 ILCS 1/75-5;

b) Lukasik, as the duly elected Algonquin Township Clerk, is the ex-gfficio clerk for the
highway district. 605 ILCS 5/6-113,

¢) As the Clerk of the highway district, Lukasik shall “fhave the custody of all records,

" books, and papers of the road district, and [sthe shall duly file all certificates or oaths

and other papers required by law fo be filed in [her] office.” 605 ILCS 5/6-113 and 6-
202.1.

47.  Lutzow and Gasser are opposing Lukasik’s legal interest by denying her full,
unfettered, access to and custody of all Algonguin Township records and by allowing others access
to records without Lukasik’s oversight.

48.  An actual controversy exists between Lukasik, Lutzow and Gasser as despite
Lukasik’s demands, despite a preliminary injunction, and despite changing locks by Lukasik to
maintain access and accountability of all Algonquin Township records, Lutzow and Gasser refuse
Lukasik full unfettered access and custody to all records at times and upon information and belief,
Lutzow, or one of his agents removed Lukasik’s locks and replaced them with a FOB system.

49.  All of the records of Algonquin Township and the Algonquin Township Highway

Department must be secured in the custody of Lukasik to avoid potential destruction, alteration,

tampering or loss,

8
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50, Because she is being denied full unfettered access to all Township Records and
others have had and continue to have access to said records through a FOB system, Lukasik has
no adequate remedy at law to preserve the records without the intervention of the cout.

a1, Ifali Township records are not inventoried and secured by Lukasik, they could be
altered, tampered with, lost or destroyed, causing Lukasik and the public to suffer irreparable harm,
as it will be impossible to identify who took the records and what, if any, records may have been
copied before records were removed,

52, Aninjunction should be granted in favor of Lukasik, requising Lutzow and Gasser
to provide her with full, unfettered access to all Storage Areas, custody‘of all records of the
Township, including records in the offices of Gasser and Lutzow (for purposes of inventory and
security) and replacement of all FOB systems with Lukasik controlled key locks.

53.  The hatm to the public by not entering an injunction preventing Lutzow and Gasser
from allowing Lukasik full unfettered access to all Township records for purposes of inventory
and secutity outweighs any hatin or complaint Lutzow and Gasser may have by entry of such an
order because the records they need will be available upon request to Lukasik.

54, No hardship would be caused to Lutzow and Gasser should they be enjoined from
removing Lukasik’s locks on the Storage Areas

55,  Lukasik has no adequate remedy at law to preserve the records without the
intervention of the court.

56,  For the reasons described herein, Lukasik would be likely to succeed on the merits

of this complaint,

9
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WHEREFORE, for the foregoing reasons Third-Party Plaintiff, Lukasik, respectfully
requests that this Court grant Lukasik the following relief againgt Lutzow and Gasser:

A, Determine and adjudicate the rights of the parties pursvant to 735 ILCS 5/2-701 as
described herein,

B. Issue a Permanent Injunction pursuant to 735 ILCS 735 ILCS 5/2-701 and 5/11-102
prohibiting Third-Party Defendant Lutzow and Counter Defendant Gasser and their
employees and agents, from denying Lukasik complete access, custody and control
over Algonquin Township records, allowing access to others through a FOB system,
and removing Lukasik’s locks on the Storage Areas.

C. Any other relief that this court finds just and/or equitable.

KAREN LUKASIK
By Zukowski, Rogers, Flood & McAzxdle

By l’u _WUM

Oune of her attorneys

David W. McAurdle, Attorney No, 06182127
dimcardle@zrimlaw.com

Zukowski, Rogers, Flood & McArdle
Attorneys for Counter-Plaintiff Karen Lukasik
50 Virginia Street

Crystal Lake, Iilinois 60014

(815) 459-2050
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