
IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

 
ALGONQUIN TOWNSHIP ROAD   ) 
DISTRICT,     ) 
   Plaintiff,  ) 
      ) 
 v.     ) Case No.  19 LA 6 
      ) 
CHARLES A. LUTZOW, JR.,  ) 
      ) 
   Defendant,  ) 
 
 NOTICE OF MOTION 
 
TO: Phillip Prossnitz 
 454 W. Jackson Street  
 Woodstock, IL 60098  
 paprossnitz@aol.com 
 
 
 On July 17,  2019 at 9:00 a.m., or as soon thereafter as counsel may be heard, I shall appear before the 
Honorable Judge Meyer, or any Judge sitting in his stead, in the courtroom usually occupied by him, 
Courtroom 201, in the McHenry County Government Center, 2200 Seminary, Woodstock, Illinois, and shall 
then and there present the attached Motion for Summary Judgment. 
 
      ALGONQUIN TOWNSHIP ROAD DISTRICT, 
      Plaintiff 
 
 
      By:  /s/ Robert T. Hanlon 
                Plaintiff’s Attorney 
                       

PROOF OF SERVICE  
 I, Robert T. Hanlon, an attorney, on oath, state that I served a copy of Plaintiff’s Motion for 
Summary Judgment, referenced above, upon the above referenced attorneys at their respective addresses, by 
depositing same in the U.S. Mail with postage prepaid in Woodstock, Illinois, and via e-mail to 
paprossnitz@aol.com on this 10th day of July, 2019. 
 
 
      /s/ Robert T. Hanlon 
 
 
Robert T. Hanlon, Attorney No. 6286331 
Law Offices of Robert T. Hanlon & Assoc., P.C. 
131 East Calhoun Street 
Woodstock, IL  60098 
(815) 206-2200; (815) 206-6184 (Fax) 
robert@robhanlonlaw.com 

** FILED **   Env: 5727801
McHenry County, Illinois

19LA000006
Date: 7/11/2019 10:56 AM

Katherine M. Keefe
Clerk of the Circuit Court
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IN THE CIRCUIT COURT OF THE 22ND JUDICIAL CIRCUIT 
MCHENRY COUNTY, ILLINOIS 

 
ALGONQUIN TOWNSHIP ROAD   ) 
DISTRICT,     ) 
   Plaintiff,  ) 
      ) 
 v.     ) Case No.  19 LA 6 
      ) 
CHARLES A. LUTZOW, JR.,  ) 
      ) 
   Defendant,  ) 
 
 PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT 
 
 Now Comes Plaintiff, ALGONQUIN TOWNSHIP ROAD DISTRICT (hereinafter 

“Plaintiff” or “Road District”) by and thru its attorney, ROBERT T. HANLON of the LAW 

OFFICES OF ROBERT T. HANLON & ASSOCIATES, P.C., moves this Court, pursuant to 735 

ILCS 5/2-1005, to enter an order for summary judgment, herein states as follows:     

1. Summary Judgment should only be used where the pleadings and other evidentiary 

material in the record, when viewed in the light most favorable to the non-moving party, 

demonstrate that no issue of material fact exists and that the moving party is entitled to judgment 

as a matter of law.  Zuccolo v Hanna H Marine, Corp 387 Ill. App. 3d 561, 564, 900 N.E. 2d 535, 

326 Ill. Dec 717 (2008).  A genuine issue of material fact exists where either material facts are 

disputed or the material facts are undisputed, but reasonable people may draw different inferences 

from those facts.  Williams v Manchester 288 Ill. Dec 404 415, 888 N.E. 2d 1, 320 Ill. Dec 784 

(2008). 

2. To state a cause of action based on constructive fraud, “the facts constituting the 

alleged fraud must be set forth in the complaint.”  Pfendler v. Anshe Emet Day School, 81 

Ill.App.3d 818, 822, 37 Ill.Dec. 1, 401 N.E.2d 1094 (1980).  “The focus of the inquiry is on the 

nature of the liability and not on the nature of the relief sought.”  Armstrong v. Guigler, 174 Ill.2d 
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281, 291, 220 Ill.Dec. 378, 673 N.E.2d 290 (1996).  Where there is a breach of a legal or equitable 

duty arising out of a fiduciary relationship, a presumption of constructive fraud arises. Vermeil, 

176 Ill.App.3d at 564, 126 Ill.Dec. 603, 532 N.E.2d 288. 

3. This case originated because the Annual Audit Report references Road District 

accounts at American Community Bank.  Nevertheless when a Citation to Discover Assets was 

served on American Community Bank to enforce a judgment against the Road District, with 

specific reference to a depository account ending in 577, American Community Bank Responded it 

did not have any funds belonging to the Road District.  See Return of Citation from American 

Community Bank attached hereto as Exhibit A. 

4. Plaintiff propounded discovery upon Defendant to discover the identity of the 

depositor name on the accounts containing funds belonging to the Road District.   

5. In response to a Request to Produce Documents served upon Charles Lutzow, 

documents were produced for what Defendant claims to be the Road District’s funds which 

included two accounts ending in 577 and 569 at American Community Bank.   The Account 

Agreements for two of the accounts identifies the owner as “Algonquin Township Highway”.  See 

Account Agreements attached hereto as Group Exhibit B.  “Algonquin Township Highway” does 

not exist.  

6. Contemporaneous with executing the Account Agreements for accounts ending in 

577 and 569, Defendant executed an ICS Deposit Placement Agreement which identified the 

depositor as “Algonquin Township” not Algonquin Township Road District.   See ICS Deposit 

Placement Agreement attached hereto as Exhibit C.  

7. The ICS Deposit Placement Agreement is used to divert monies in excess of a set 

threshold from the two accounts ending in 577 and 569 into an account for investment purposes.    
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8. Algonquin Township is a separate unit of government from Algonquin Township 

Road District.   

9. Moreover, Defendant executed two Corporate Authorization Resolutions wherein 

he certified to a federally regulated financial institution that he was the “Secretary (Clerk)” of 

“Algonquin Township Highway”.  See Corporate Authorization Resolutions attached hereto as 

Group Exhibit D.     

10. Defendant is not the “Clerk” of either Algonquin Township or Algonquin Township 

Road District and certainly is not the treasurer of “Algonquin Township Highway” because it does 

not have any legal existence..  But see: False Statements to Banks Act 18 U.S.C. § 1014.  See Kay 

v. United States, 303 U.S. 1 (1938); United States v. Sabatino, 495 F.2d 540 (2d Cir. 1973), cert. 

denied, 415 U.S. 948 (1974); United States v. Trexler, 474 F.2d 369 (5th Cir.), cert. denied, 412 

U.S. 929 (1973) ) (Each holding that a false statement to a federally insured financial institution 

need not be material to be prosecuted as a felony under 18 U.S.C. § 1014.) 

11. Defendant is the Algonquin Township Supervisor and, therefore, is the Road 

District Treasurer and Algonquin Township Treasurer.  The resolution executed in opening the 

various accounts was made containing false statements.  To wit: that the accounts belonged to 

Algonquin Township and not the Road District, and that Defendant was the Clerk when the Clerk 

of Algonquin Township is Karen Lukasik. 

12. Plaintiff’s funds have been placed into the account of Algonquin Township and not 

in the name of the Road District. See Exhibits A-E (Exhibits showing that accounts for the Road 

District were placed into accounts in the name of Algonquin Township and that $1,950,358.63 of 

Road District money was on deposit in the name of a separate unit of government.) 
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13. In order to have accomplished the act of placing the Road District’s money in the 

name of Algonquin Township, Defendant would have had to have violated federal law (18 U.S.C. 

§ 1014) and committed an act of official misconduct.  Therefore, the action of Defendant is a 

breach of his lawful duty to comply with both state and federal criminal law and a violation of 

Defendant’s duty, implied by law, to act in the best interests of the Road District when handling 

Road District funds.  Defendant’s breach divested the Road District of its money and Defendant 

committed at least one federal crime to facilitate the diversion of Road District assets.  

Breach of Fiduciary Duty and Constructive Fraud Counts 

A. Duty 

14. There is no dispute that Defendant is the Treasurer of the Road District by virtue of 

his being the duly elected Algonquin Township Supervisor.  In TMF Tool Co. v. Siebengartner, 

899 F.2d 584, the 7th Circuit Court of Appeals found the existence of a fiduciary relationship 

arising out of a party serving as a treasurer.   Importantly, in Fairbank v. Stratton, our State 

Supreme Court articulated the following:  “It is rightly contended that the Treasurer is 

a fiduciary and, as such, an insurer or trustee of the public funds in his custody.”  14 Ill. 2d 307, 

311, 152 N.E.2d 569, 571, 1958 Ill. LEXIS 339, *5.   

B. Breach 

15. It is clear that the duty to act as a treasurer requires that Road District funds not be 

comingled with the assets of Algonquin Township.  Plaintiff demonstrates the breach of the 

fiduciary duty owed to the Road District by the fact that the accounts containing Road District 

funds are in the name of “Algonquin Township” and not in the name of the Road District.  The 

ICS accounts clearly show the action of Defendant placing over $1,000,000 of Road District funds 

into an account listing the depositor as Algonquin Township. See Exhibits A-E including bank 
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statements for March, 2019 which are attached as Group Exhibit E.   Algonquin Township is a 

separate unit of government from the Road District.    

C. Injury 

16.  Defendant had a legal obligation to safeguard the Road District’s monies and 

instead placed money belonging to the Road District into an account listing the depositor as 

“Algonquin Township”.  The failure to have Plaintiff’s money in the accounts of the Road District 

is prima facia evidence of the injury sustained by Plaintiff.  The act of not placing Plaintiff‘s 

accounts in the name of the Road District is prima facia indicia of the causation that was necessary 

to the pleading.  

17. Plaintiff is deprived of its' money as the accounts of Plaintiff are not in the name of 

the Road District, but rather Algonquin Township.  As alleged in the Complaint, Plaintiff’s 

account was reported at $0.00 in response to a Citation to Discover Assets.  The accounts being in 

the name of Algonquin Township exposed Plaintiff to additional legal fees for the collection on a 

judgment against the Road District because the funds have not been held as they were supposed to 

be held.   

18. The balances of the accounts shown in the most recent account statement are as 

follows:  

a.  Account ending in 569    (Feb., 2019)              $62,500.00 

b. Account ending in 577 (3/31/19)             $100,553.07 

c. ICS Road and Bridge   (3/31/19)                                $435,798.01  

d. ICS Equip & Building Fund    (3/31/19)          $1,351,507.55 

e. Total                 $1,950,358.63 

See Group Exhibit E attached hereto. 
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19. The ICS Accounts totaling in excess of $1.78 million dollars of Road District funds 

are in the name of the wrong unit of government.  This breach shows damages totaling 

$1,950,358.63.  The failure to deposit at least $1,950,358.63 into a Road District account is an 

egregious breach of the fiduciary duty by Defendant arising from his duty as Road District 

Treasurer. 

20.  Defendant’s breach of his fiduciary duty is also constructive fraud under 

Armstrong v. Guigler, 174 Ill.2d 281, 291, 220 Ill.Dec. 378, 673 N.E.2d 290 (1996) and Vermeil v 

Jefferson Trust Savings Bank, 176 Ill.App.3d at 564, 126 Ill.Dec. 603, 532 N.E.2d 288. 

21. Where there is a breach of a legal or equitable duty arising out of a fiduciary 

relationship a presumption of fraud arises, Obermaieer v Obermaier 128 Ill App3d 602, 607, 470 

NE2d 1047, 1051.  This type of fraud is called “Constructive Fraud.” Vermeil v Jefferson Trust 

Savings Bank, 176 Ill.App.3d at 564, 126 Ill.Dec. 603, 532 N.E.2d 288.  Unlike actual fraud, 

constructive fraud requires neither actual dishonesty nor intent to deceive. Id. 

22. Here, Plaintiff has established a fiduciary relationship arising from Defendant 

serving as the Road District Treasurer.  The breach of fiduciary duty arose from Defendant’s 

conduct in taking Road District monies and placing them in an account naming Algonquin 

Township as the depositor.  The injury to the Road District is that its funds have been conveyed to 

Algonquin Township as opposed to being preserved by and for the Road District.  

WHEREFORE, Plaintiff, ALGONQUIN TOWNSHIP ROAD DISTRICT, prays that this 

Honorable Court grant the following relief: 

A. Grant judgment in favor of Plaintiff and against Defendant, CHARLES A. 
LUTZOW, JR., on both counts of the Complaint in an amount not less than 
$1,950,358.63;  
 

B. Order Defendant, CHARLES A. LUTZOW, JR., to place all funds belonging to the 
Road District into an account in the name of the Road District; and 
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C.  For such other and further relief as this Court deems just and equitable. 

 
      ALGONQUIN TOWNSHIP ROAD DISTRICT, 
      Plaintiff 
 
 
 
      By:  /s/ Robert T. Hanlon 
       Robert T. Hanlon, One of Plaintiff’s Attorneys 
 
 
 
Robert T. Hanlon, Attorney No. 6286331 
Law Offices of Robert T. Hanlon & Assoc., P.C. 
131 East Calhoun Street 
Woodstock, IL  60098 
(815) 206-2200; (815) 206-6184 (Fax) 
robert@robhanlonlaw.com 
 

Exhibit  List 
 
Exhibit A -  Return of Citation from American Community Bank. 
 
Exhibit B - Account Agreements 
 
Exhibit C - ICS Deposit Placement Agreement 
 
Exhibit D - Corporate Authorization Resolutions 
 
Exhibit E - Redacted Bank Statements from March 2019 
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PROOF OF SERVICE 
 

 I, Robert T. Hanlon, an attorney, state that I served a copy of PLAINTIFF’S MOTION FOR 

SUMMARY JUDGMENT, referenced above, upon the attorneys of record:  

Philip A. Prossnitz 
454 West Jackson Street 

Woodstock, IL 60098 
(815) 206-2969; (815) 337-3813 (Fax) 

paprossnitz@aol.com 
 

by depositing same in the U.S. Mail with postage prepaid in Woodstock, Illinois, and via e-mail to the 

attorney of record above, on this 10th  day of July, 2019. 

 
      /s/ Robert T. Hanlon 
 
 
 
 
Robert T. Hanlon, Attorney No. 6286331 
Law Offices of Robert T. Hanlon & Assoc., P.C. 
131 East Calhoun Street 
Woodstock, IL  60098 
(815) 206-2200; (815) 206-6184 (Fax) 
robert@robhanlonlaw.com 
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