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IN'THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUI s 9 1 2012
CHAMPAIGN COUNTY ILLINOIS

g ‘F.M.&:
JANE DOE-1 53

Plaintiff,

-Vs- NO 2012183
JON.A JAMISON ST JOSEPII-OGDEN
CHSD #305 BQARD OF DIRECTQORS,

CHAD UPHOFF, BRIAN BROOKS and -
JAMES M ACKLIN

Defendants

\_ov‘.quVVV‘vvv

DEFENDANTS’ REPLY IN SUPPORT OF THEIR MOTION PURSUANT TO SECTION
2-619 1 TO DISMISS COUNTS HI-XIX

Defendants ST JOSEPH-OGDEN COMMUNITY HIGH SCHOOL DISIRIC1 305
BOARD OF EDUCATION (incorrectly named as St Joseph-Ogden CHSD #305 Board of
Directors ). BRAD UPHOFF BRIAN BROOKS AND JAMES AGKLIN (hereinatter referred
1o as District ” by individual name or.-collectively as Defendants ) by their atiorneys,-Spesia
& Ayers and in Réply n Support of their Motion to Disimiss Counts 111 — XIX of Plamuff's
‘Complatnt pursuant to Section-2-619 1 of the lllinois Code of Civil Procedure state as follows

| DEFENDANTS’ REPLY IN SUPPORT OF THE 2-615 SECTION OF THFIR
MOTION TO DISMISS

A Counts 1V and VI Must be Dismissed Because Plaintiff Has Failed to State a
Claim for 1IED

Plaintiff first argues that she has pled severe emotional distress and adequately.pled an
intentional Infliction of Emotional Distréss ( HED ) claim because 1) 1t 1s axiomatic that
childhood sexual abuse causes extreme lifelong.sever emotional distress * and 2) that 1t 1s not
necessary to allege a myrad of physical symptoms* Plt s Resp 2 These statements do not

address the Defendants argument that it 1s inadequate as a matter of law to state an IIED claim



allegations fail in ths regard

Lastly Plamtiff argues that Defendants conduct 1s extreme and outragecous because
recitation of the facts would result in the average member of the community exclaiming

Outrageous!” Plt s Resp 3 However-as clearly argued in Defendants Motion the only thing

that can be inferred from Plaintiff's allegations 1s that the Defendants made a concerned and

thorough response to the report of certain conduct famison was alleged to have engaged n, none

of which indicated that any student was being sexually abused Dels * Mot 4

Plaintiff's Response attempts to re-characterize the alleged conduct by stating Defendant
Brooks,engaged 1n an interrogation of the Plamntiff that was an extreme and outrageous exercise
of his power as Principal  Plt s Resp 3* This 1s not alleged 1n the Complaint Rather Plantiff
alleges only that Brooks investigated a mother’s report to him that her daughter had told her that
Jamison fricnded [emale students on MySpace, had a telcphone conversation with*Jane Doe-1
and “flirted’ with female students 1n the lunchroom Plt s Compl § 36 Thercafter Plamntuff
alleges Brooks interviewed the mother s daughter regarding the report and ‘confronted Jdane
Doe-1 about the allegations Plt is Comp 49 39-40 Asalleged thisis not an interrogation of a
possible sexual abuse victim  conduct indicative of recklessness or an mtention to inflict severe
emotional distress as Plaintiff attempts to argue 1n her Response by severely exaggerating her
own allegations Pit s Mot 3

Further Plamntiff argues Defendant Brooks was not trained'in interviéwing alieged
childhood victuns of sexual abuse * Pt ’s Mot 3 Apart from thistbeing an entirely unsupported
statement made outside of the Complaint being untrained does not make one guilty of extreme

and outrageous conduct Nor has Plaintiff alleged anything was reported to Brooks.that would

alert hum that Jane Doe-1 as a victim of sexual abuse Plt s Compl 36 Lastly Plainuff argues

again without support, that Brooks was not competent or authorized 1o conduct an interview of
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the Plamntifl Plt’s Resp 4 Again neither of these statements equates 10 extreme and outrageous
conduct In hight of the'above, Plainuff has failed to plead a claim for lIED and so Counts 1V for
[IED,and Count V for Respondeat Stperior must be dismissed

B Count VI for Negligent Hiring Sheuld be Disnussed Because Plantiff's
Allegations Fail to Allege Knowledge of a Particular Unfitness

Plainuff incotrectly states that Defendants do not argue that-they did not know of
Jamison s alleged misconduct ” Plt s Resp 4 To the contrary, Defendants unambiguously argue
that Plainuff’s own non-conclusory allegations demonstrate that the Distnct did not know of
any parucular unfitness 1n Januson Defs " Mot 3

Nevertheless, Plamuff relies on this false predicate and a broad and unsourced definiion
of Sexual Grooming” n an dttempt to allege that the Defendants were aware of known prior
sexual misconduct 7 Plt sResp 5 Plamuff goes farther and makes an allegation that does
not exist 1n her complaint [hat she was summoned to the office of the Pnincipal- by an adult
male and 1nterrogated about her alleged seaual misdeeds with a teacher' Plt sResp 3 The
spurtous nature of this Response does nothing,with respect to, Defendants argument for
dismussal of Count VI and this Court should dismiss this Count accordingly

C Count VII for Neghgent quen‘lsn‘on Should be Dismissed Because Plaintiff2s
Allegations Fail to Allege Know ledge of a Particular. Unfitness

Plamtiff-adopts her argument from Paragraph’ E* of her Response which addresses
Negligent Hiring in:Count VI for her argument 1n support of her Neghgent Supervision claim in
Count VII Defendants thercfore, adopt thetr argument 1n Paragraph B above in Reply heremn

D Count VIII for Neghgent Retention Claim Must Be Dismissed Because 1t Rehes

Wholly on Conclusions of Fact
Plainuff argues.that she has oftered “14 different spectfic factual allegauons 1 support

of her Negligent Retention claim m Count VIII and that the burden of rewording her pleading

would ‘elevate form over substance Plt s Resp 6 However read as alleged all that can be



VTS0 This s not a matter of form aver substance 1ty a complete lack of substance and
msufficient under [linois fact pleading standards  Towne v Libertwville, 190 11 App 3d 563 567
(2d Dist 1989)

Plamtfl s attempung to allege knowledge on the part of the [istrict through conclusory
allegations  Without these, Plamutf canndt state a clanm for Neghgent Retentwon Helfers-Beuz v
Degeiman 406 111 App 3d 264 268 (3d Dist 2010) Plamuff must allege that the employer
knew or should have known that the employee had a particular unfitness for the position so as to
create a danger of harm to thied persons ™ o at 268 (quoting Van Horne v Muller 185 111 2d
299 311 (1998)) As Plaintuff’s vague and conclusory pleading fails to allege that the District
had knowledge of the 14 diflerent specific factudl allegations * Count VI must be dismissed

E Count IX for Premises Laabihity Must Be Dismissed Because Plaintiff Fails to
Allege a Condition of the Property Caused Injury?

Plaintff argues she has properly alleged o prenuses llublillS’ clam because'she alleged
Jamison s alleged conduct ok place on a'school bus or in the gymnasnim Plt s Resp 6
“Plantff argues Deborah Ky Sperlik, 2005 U S Dist LEXIS31179(N D 1l Nov 30, 2005),
supportsthe viability of this claim because the Sperfik court held a claim for premises Liability
had been stated under simular allegations Plt s Resp 6 Sper itk s holding is predicated on a
commonlaw duty to maintain premises codified under 745 ILCS 10/3-102(a) of the llinois
Governmental and Governmental Employees Tort Immunity Act Sperlitk 2005 U S st

LEXIS 31179 at *13 However, relevant case law makes 1t clear Plamtff's argument fails and

* This argument 1s adopted 1n the 2-619 section of Defendants Reply as it involves the Tort Immunity Act
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that Sperltk does not support her claim

Thus 1s clearly articulated in Doe v Board of Education of the Commumnity Unit School
Dustrict No 3, 680 F Supp 2d 957 (C D Il 2009), which stated why a claim for premises
liability cannot be maintained in Illinois based on a teacher’s sexual abuse of a student in a
classroom rather such a claim can only bepremised on an unsafe condition of the property
uself /d at 992-94 Doe squarely addressed Illinois law with respect to these allegations and
stated plainly that Sper/ik, an unreported case failed to discuss relevant Illinois case law on the
matter /d at 994 This was a magistrate s report and recommendation adopled by the court on
the Premises Liability 1ssue with the court stating that the plamtiff in Doe had'failed to state a
Prenuses Liability claim Doe v Bow d of Education.of the Commumty Umt School District No
5, 680 F Supp 2d'957 966 (C D Iil 2010)

In brief, the coutt in Doe considered the following Illingis'case Jaw to reach 1ts
concluston® Burdinte v Village of Glenddle Heights, 139 111 2d 501.(1990)(overruled on other
grounds 1n McCuen v Peoria Park Dissrict 163 111 2d 125 130 (1994))(holding that no cause of
action was stated under Section 3-102 where a plaintift was injured atter a command to jump
nto a pool because there were no allegations that the swimming pool 1tself was in an unsafe
condition), McCuen v Peoria Park District 163 11l 2d 125, 130 (1994)(holding 745 1CS~10/3-
106 of the Tort Immumnity Act did nét apply to the misuse of property. only the condition’of said
property)®, Nelson v Northeast Hiinois Regronal Commuter Railroad Corp 364 11l App 3d 181

(1™ Dist 2006)(holding that Section 3-102 applies only to conditions of the property itself not

: Parentheticals are based on Doe s analyses of the cited cases Doe v Board of Education of the Community Unit
School Dlsma No 3,680 F Supp 2d 957 992-94 (C D il 4009)

# The court'in Doe noted. that McCuen was nterpreting Section 3-106 of the Tort Immunity Act, not Section 3-102
however the court stated that McCuen could be seen as supporung the holdmo m Burduwue that public entities and
employees have imm umty,_from premlsea hability claims when the injury 1s caused by wrongful conduct rather than
the condstion of the property Dae v Board of Education of the Community “Unai School District No 5 680

F Supp 2d 957 993(C D 1l 2009)



activition conducted on the property) and Lawson v City of Chicago 278 111 App 3d 628, 640
(1" st 1996)(halding there can be no premises hability for eominal acts of third persons when
such nets nre not facrhitated by the conditions of the premises)

As Sperlik failed to analyze [1limors case law, which ¢learly holds that the District cannot
be held liable for Premmses [ability for the alleged conduet of Tamison Plamtff s citation (o this
case does not support her claim As arbeulated in Doe v Board of Education of the Communtty
Linu Sehool District Noo 5, 680 1 Supp 2d 957 99294 (C 1) 11 2009) 1hinois law clearly states
Plantitfs Premised Liability clanm canhot stand, therefore, Count 1X must be dismissed with
prejudice

¥ Plamntff, Cannot State Claims Under ANCRA as the Statute Provides No Private
Iaght of Action

Thete 1 no private night of action under the Abused and Neglected Child Reporting Act
(IANCIAT) 325,111C8 5/1 etal Dety Mot 8 Plaintiff counters this argument by stating that
the Hinots Supreme Court hos not taken the: opportunity to endorse  case law cited by
Defendants Pl s Resp & Plontff tries to support her clim with the statement that she
“nterprets an  dccommodating comment 1 a supreme court footnote| as an ins itation by the
Ihinois Supfeme Court 1o attempt privite nght of sction claims under the ANCRA PIt's Resp
% She goes further and speculdtes that the [linos Supreme Court  might endorse a private night
of netion " PICs Resp % This s speculation not o legal argnment, speculdtion s not enough
to overcome Defendants’ clearly cited case law on this topic and all counts predicated on the
ANCEA must be dismnssed accordingly

I There 1s No Duty To Report Arising Apart from the ANCRA
Plaimtiff sgues,against dismissal of Counts V1 through VII % through X111 and XVI

through X V111 because they,are bused on a dity that anses apart from the ANCRA Pt 5 Resp
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Commary 10 8 xvioe. Plamt¥ then admss thar Coones XV thoueh XVIIT are oll i fact
SESC 08 ORSTEEY 1 Vol e ANCRA PRUsResp 10-However Plano argoes they
showid momethziess rRmmr beomxe Were 1S 2 privare nght of acoon wader ANCRA™ Pl s
Re 10 As s srpomment admans 1 15 prochcstod on e ANCRA 1t mest be dismiseed because
T S MOt prvaRe gt oF acvion mnder the sasme Dot Mo §-S

Plzmon also smgwes thar Counts X-XII are not brought under 2 fashore to report theory,
TS s betend by her alleganons wiach mske edch and every onc of these counts compleely
Sependess on alloped fnbares 1o repoft madeahe ANCRA Pirs Compl Counts X 97 1-33
Coum XTI 143 Coumt X1 99 1-35. Cours XTI §§1<9 * Nevertheless Plamuf¥ arguss thay
TS cours Sound | noghizence withra dity ansing qui apart from the ANCRA  Pht s
Resp 1€ [hes argamew fauks because no such duty exasts  The seme 15 true for Counts VI
(Nesheess Hymg) snd VI (Neghgent Supervison)

As B count m Dee-I18»y #hate found, thest 1s no"common law duty that requures school
atoe=ySTEEorS 10 repont sespecssd chuld shose 6271 Sopp2d 965 919-20(CD Il March 3
2300 megsrans)s report and recomshendanon adopted by 3] court i Doe v Hhme, 827F-
Sepp 26 05.(C D Il March 30 2009) {overruled on other grounds Doe v Hhme 2018U S
Dt LEXTS 4163, *11(C D I Jan 20, 2010)) Hence the only duty o repont under the
ANCRA wosld =nse tader the ANCRAelf (3 ot 920) not as PlawnufT arpues  ‘qune spen
Som©= ANCRA_ Pk sResp 10

2 msllED(h-sH-stBemm&ﬁRdvu
Ahg:t-sofl?ahnmmndu-tk ANCRA

* Respecwety Neghsenos — Mressne! Ac Mendead Reporumg JANE DOL-: L{N}'&udsnd&clh
b Mummu\‘sw-u S Joseph-OnderDestiwt Whilfal :o¢ Wanoe
Mmmueeme ¥ UshofTSrosks snd Adlinmd Wrilllal 2ad Wamson Mandesd
E?' - e Fzsires SANT DOE-1 v & Joseph Ogden Do

€ Coorrs X1 2o XI5 2= el semrat the Diserxs encier respondey apersor 3¢ therefore dependes wpon
by here Toed ® Comes X sad XHl



PlamufY argues Count 1V (1IED) and Count V (Respondeat Superior for Count 1V) are
properly pled because they are,bused'on Defendants’ intentional concealment from the Plamntiff
of known threats ' PIt s Resp 11 As an imtal matter, Plaintitf has alleged only in the most
conclusory of fashions that any Defendant concealed anything See Defs Mot 3-4 Moreover
Plainu{T argues that the Defendants violated the ANCRA as just one mechanism for causing her
distress Plt 's Resp 10 Ths clearly runs afoul of the First District’s holding in Varela v St
Ehzabeth s Hospual of Chicago Inc , 372 111 App 3d 714 723 (1% Dist 2006) that 1t would be
illogical to allow a plamnuff to proceed by styhng a reporting act claim as a common Jaw claim
and Count IV and V, should be dismissed Alternauvely 1f this Court bélieves Plamntdf has
alleged enough apart from'her ANCRA allegations to othcrwise state,a claim for [IED, all
allegations 1n Counts IV and V related to the ANCRA should be stricken

G There s no Independent Toit for Willful and Wanton i 1lhinois

Plainuff argues Counts XII (Willful and Wanton Mand'atg Reporting, Failures) and XIV
(Willful and wanton Indifference to Known Sexual Harassment”) are pled as neghgence and.that
Counts XIIT and XV are brought for these counts under respondeat superior Plt s Resp I'l
Based on Plamtil™s arguinent, Counts X and X1 which are brought for Negh gence and
Respondeat Supcerior with nearly identical allegations to Counts X11 and XIII should be
dismussed as duplicative to Counts XII and XIII

H No State Created Danger

Plainuff argues that the Fourth District opened the door to claims for  state created
danger n Doe-3 v Wihie 409 11l App 3d 1087 (4" Dist 2011) and Planuft cites a very long
block quotation from that case 1n support of her contention Plt s Resp 12 Iowever the most
salient part of the quotation 15 this “We note that the doctrine [of state created danger] has not

yet been recognized by any Illinois appelfa}c court our supreme'court or the United States
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supreme Court ” Plt s Resp .12 (citing Doe-3 409 Il app 3d at 1 100) Nowhere i Doe-3 does
the Fourth District adopt state created danger as a cause of action_Moreover PlaintiflT admits that
the court’s statements regarding state created danger were dicta’ Plt ’s Resp 12 As the Fourth

District itself noted, no such cause of action 1s recogmized (n Ilhnois

I DEFENDANTS’ REPLY IN SUPPORT OF THE"2-619 SECTION OF THEIR
MOTION TO DISMISS

A The District 1s Entitled to Sectton 2-201 Immunity

Defendant argues that the Dastrict is not enntled to immunity under Section 2-201
because reporting under the ANCRA 1s minusterial, not discretionary Plt s Resp 14 In support,
Plainnff argues that ‘sexual-groonung’ had been reported to Defendant Uphoff and that ‘further
sexual nusconduct™ had been teported Defendant Brooks dlv‘gsﬂng-jbem‘my discretion
making a man(_iated’r_gporl Plt_s 15

At the outset, there are two fundamental flaws 1n Plainuff"§ argument First, Plaintiff
again relies on her own unsourced and very broad definition of  sexual grooming’ " and
compounds 1t with scxual abuse -to argue “sexual grooming’ and further sexual abuse :had
been reported to the Detendants Plt s Resp 13 However Plamnufl’s allegations do not even
come:close to supporting such a factual leap Only non-reportable conduct 15 alleged to have
been reported to the Defendants Defs 'Mot 11-12 Planuff’s infusion of thé'terms sexual
grooming” and * {further sexual abuse does not make the allegations of what was actially
reported to the Defendants more substantial.than they are And Defendants were required to
exercise discretion 1n the'determination of policy in their response to.what Plaintitf herself
alleges was actually reported Defts Mot 11-12

Moreover Plaintiff-s reliance on Doe v Dimovsky 336,111 App 3d 292 (2d Dist 2003) 1s

" Found 1 Plaintiff’s Complamnt ¥y, 17

10
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strasned Thenature the allegatons in imovski renders hat casy inapphicaiie 1o Inimos oky i
Plantitf alleged that a teachey [inovshy sexually abused her whey siw was under 1%
Dimavsky 336011 App 3 61 294 “The Plamtff (0 that cabe sl shheged that prioy 1o e vesy 4
sexually abusing her , he sexvally abused another student |t st st and et st
directly informed employees of the school bomrd of IDimoy sy 4 actial sevua) sk, ahong with,
other mappropriate conduct 1d This prior sexual snse was tully reported by 4 victsn and her
maother 1o agents of the seliool board, along with other conduet speasfically defined nnder
89 Il Adm. Code § 300 app B as “Sexual Lxplostation ” Dimoviky 556 W app 54 w295
Given the nature of conduct that 1s alleged 1 have beeh repored vy the [eferdams 0 thys
case, the Defendants could not have notice that any of this type of reporiable conduct had
oceurred The conduct the Defendams are alleged 1 have been avare ofun ths case simply.did

not constitute sexual explontation

Moreover, Dimoysky clearly states there is no reason (o suspect sexiual sbune when
such abuse 1s demed by the plantff Dimossky. 356 1 App 3d w1 297 Speeddically o
distinguishung Jane Doe | v Board of Edue 16 ¥ Supp 24 954 (N D 111 199%) whicl held
that Section 222631 applied 10 a faylure 1o repont claim, (Jd at 962) the Dimovsky coun sted 1o
Doe I, when the rumors of sexual abuse were denied by the plamtifls themselves there was no
reagon to'suspect sexual misconduet  Dimovsky 336 1) fpp 3d at 297 (emphass added)

In the iistant case, Plamntitf has unambiguously alleged her own densal of any

wappropriate conduct Plt 5 Compl € 40 Therefore under Dimovsky there 1s no divestiiure of

‘immumty part of admnstrators in this case

* See also Jane Doe [v Board of Edue V6 F Supy 24954 (415 1)) ")‘lﬂ){ﬂ”}hﬁ repernter inust fird determine
what mnuuum suspect sesual abuse” within the meanng of the reporting act 204 vhether such abuse Ihely
vecuryed Rm.hm stich a conclusion clearly emarls the cxercise of a degres of yudgimunt and decretsn
hccordingly the Eau’r’r concludes that § 2-201 apphies 10 plasmiffs’ clanns based on failuze 1o repont under the
Keporting Act 'y Peck v W Awora Sk it 179 2006 15 Dt LEXIS 67145, "2 (51 1)) Aug 20

1
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B Defendants Were Required to Determune Policy in Ilinng Jamison
Plamufl argues that the Distnict 1s not afforded immumnity for hiring Jamison because
dong so did'not requure the making of policy Plt s Resp 13-16 1his argument appears to be
lim:ted 10 Count VI and VIII for Negligent Hining and Retention respectively First Plaintff
admuts that the unng of Jamison was discretionary Plts Resp 16 But Plainnil argues that the
analysis wn Johnson v Mers, 279 11l App 3d 372 (2d Dist 192)6), was incomplete, because the
matter of making policy was not addressed Plt 's Resp 15 Plainuft misinterprets Johnson As
the court in Johmsonclearly stated,
In-hiring a police officer there are many factors which a police department must

consider and’evaluate The hiring decision 1s not one which'is made when:certain

specific factors are present, with no regard to the hiring officials' discretion Id at,
380

Thus 1s precssely what the [liinois Supreme Court 1dentified as determining policy in
Harmekv [61 N Clark St Lid Pshp 181 111 2d 335 342 (1998) cited by Plaintiff in support
of her argument Plt s Resp 16 In flarinek, the Court stated

[Plohicy decisions made by 2 mumicipahity™ as "those decisions which 1equire the
municipaiiny to balance competing interests and to make a judgment call a5 to

what solution will best serve each of those interests " Id (quoting West v
Kriharm 14710 2d 1 11 (1992))

Cleariy the hinng of a teacher involves any number of competing interests which must
be balanced — including but certainly not limited to the weighing applicants qualifications and
expenénce agamst District needs relate to instriction 2nd enrollment Theretoré Section 2-201
mmunuty 1s.2fforded to the Defendants with respect'to Plamnufi™s Negligent Hiring and
Retennion Counts

C Premises Liabihty

2006 holcmg that the determimat:on of whethér repors of sexual abuse are credible require the exercise of
dscrenian}
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Defendants incorporate their argument 1n Section | Paragraph *E 1 Reply 1o Plamntff's

argument n support of her Premises Liability claim
D Section 3-108 Provides Immunity for Neghgent Supervision Claum
Plainuff appears to respond to Defendants argument that Section 3-108 of the [Tlnois
Governmental and Governmental Employees Tort Immunity Act, 745 ILCS 10/1-101 et al
provides immunity for PlamtifT"s Negligent Supervision claim where she states: Defendants
argue that Plaintff has not adequately pled-wallful and wanton conduct *Plt sResp 17
Defendants’ argument -however 1s that Plaintiff has by rote alleged wiliful-and wanton
conduct m her Negligent Supervision claim to ward off notions of immunrty under Sectzon 3-
108 Defs Mot 14 As Defendants argue in their Motion, this 1s not enough o ?-:lcge willful and
wanton conduct Defs > Mot 14 'Therefore Section 3-108 applies -and the Disinet has immumnty
from this'claim

E Section 24-24 of the Illinois School Code Provides:Defendants' Immumity Frem
Plaintif s Negligence Counts

Plamntiff argues Scction 24-24 of the [llinois School Code'rs mnapplicadble 10 her
negligence claims because, she argues, she alleges,the Defendants were negligent i allowing
Jamison to continue 1o have contact with the Plainuff Plt s Resp 18 [Tus argument does not
defeat Section 24-24 immunity on behalf of the Defendants As the First Distiict held o Doe »
Lawrénce Hall Youth Services 966 N E 2d 52 (1® Dist 2012) under Section 34-84{z) of the
School Code, which the court explained 1s identical to-Section 24-24 but'applicable w0
municipalities over 500 000 inhabitants (/d at n2), educators arc not hablé for.igjunes
students'absent willful and wanton conduct /4 at 59 Therefore Counts VI {(Neghgent Hirng)

VIl (Negligent Supervision) VIII (Neglgent Retention), X (Neghgence) XI (Neghgence
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Respondeat Superior) must be dismussed pursuant o Section 24-24 ’
F Counts XVI and XVII for Conspiracy and Respondeat Superior Fail

PlanufY argues 1t does not matter to her Conspiracy,Count XVI that Defendants UphofY
and Acklin were not employed at the saime ume withithe District Plt s Resp 19 However

The elements of a:cival conspiracy are (1) a combinauon of two or more persons,
() for the purpose of accomphishing by some concerted acuion ather an unlawful
purpose or a law Tl purposc by unlawful means, (3) in the furtherance of which
one of the conspirators commutted an-overt tortious or.unlawtul act”™ Fruz v

Iohmmn 209 IIL 2d 302 317 (2004) (citing Adcock v Brakegale Lid 16411 2d
}4 82-63 Q 9°4\)
Grven the elements of @ consprracy and the nature of Plantiff's allegations this 15 simply
untenzble Acklin and UphofY were not employed at the same times to enter 1nto the alleged

consprrady Thefefore this Count and Count XVII tor Respondeat Supenor should be dismuissed

G Allegations Against Defendants for Times-When They Were Not Employed By
the District or in an Adminustrative Position Fail To Support Claims

Plaintff also argues 1t 1s  of no consequence’ that allegations 1in Count XTIV for Whllful
and Wanton Indifference to Known Sexual Harassment include allegauons against Défendants
for times when they were not employed 1n their positions with the District Plt s Resp 19
Plant{f makes similar arguments related to alleged failures on the part of Defendants to take
acuons and Defendants alleged knowledge ofievents when they were not employved by the
District 1n their respective positons Plt s Resp 19-20 These arguments are straimned at best As
fully angued 1n Defendants Motion, these allegations-are unsiipportable where Defendants were

not employed by the District or 1n an admimistrative.position Defs Mot 13-16

¥ PlaintifT wnseTss single, rote allegations that Defendants” alleged conduct was wiliful and wantdn m Counts VI (§
80), VI (33) and VII1 {{33) It:s nsufficient as a matter of law to simply mser: wallful and wanton nto a claim
and elevate the clamm to one for willful and wanton conduct “When the plantift s alleging that the defendant
.engsged m willful and wanton conduct such’corduct must be shown through well-pied facts, and fiot by mere?
labehng the conduct willful and wanton ™ 7hurman v Champargn Park Dist 20111l App LEXIS 820 *6 (4
Dt AugustlQ 2011) {cuung Winfrey v Clucage Park District 274 111 App 3d 939 943 (1995)) (emphasis
sdded)

14
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WHEREF
REFORE Defendants ST JOSEPH-OGDEN COMMUNIIY HIGI{ SCHOO!
DISTRICT "E

305 BOARD OF EDUCATION BRAD UPHOFF BRIAN BROOKS AND JAMES
ACKLIN pray this Court enter an Order Pursuant Section 2-619 1 of the 1lnois Code of Civil

P
rocedure dismissing Counts HI — XI1X with prejudice, and granting any other relicve this Court

deems just

Respeetfully Submitted

SPESIA & AYERS

oy //// |

JRdotneys tor Defendant

leffrey S laylor - # 6227171

Michael S Hopkins - #6296760

SPESIA & AYERS

1415 Black Road

Joliet IL 60435

(815) 726-4311

Email [taylor@spesia-aycrs com
mhopkins@spesia-ayers com



