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the face of demal by the Plamuff that she had been subjected to any mappropnate conduct by 

Januson 

As aJleged, every one of Plamtiff's claims agamsl the Defendants is subject to d1sm1ssal 

for fai lure to state a claim or on the basis of unrnumty provided to the Defendants by the Ilhno1s 

Legislature, under the Illmo1s Local Governmental and Governmental Employees Tort Immunity 

Act (heremafter • Tort Immunity Act") and the Ilhn01s School Code 

II PLAINTIFF'S CLAIMS MUST BE DJS.MISSED PURSUANT TO SECTION 2-615 

. 
A Count Ill Must Be Dism14ised Because No Claims of Respondeat Superior May 

Lie Agamst the D1stnct for Jamison's Alleged Misconduct 

Count m 1s brought agamst the D1stnct under respondeat supenor pursuant to the Ilhn01s 

Hate Cnrne Statute, 720 H~CS 5/12-7 1 Plamtt(f alleges Jan11son committed battenes agamst 

Jane ~oe--1 by hugging, k1ssmg and caressmg her and that he sexually harassed and abused her 

Ph 's Compl 1 29(1), Count Ill, ~ii 48-49 Under lllmo1s law, sexual misconduct is not w1thm the 

scope of employment Deloney v Board of Education of Thornton Tow11sh1p School DlStnct No 

205, 281 I1l App 3d 775, 784 (1 51 DJSt 1996) Huggmg,~k1ssmg, caressmg, and sexually abusing 

a student does not further any purpose of the employer Such conduct can only be for the benefit 

of the employee and outside the scope of employment Webb v Jewel Cos , 13 7 Ill App 3d 

1004, 1006-8 (1 51 Dist 1985) _Therefore, Count Ill must be d1sm1ssed with prejudice 

B Plamtrll's Hate Cnme Claim as Preempted by the Il11001s Human' Rights Act 

The IJhn01sHuman Rights Act, 775 ILCS 5/8-101, et al. (h~remafter 'IHRA") provides 

'Except as otheJ'Wlse proVlded by law, no court ot this state shall ha"e JUr1sd1ct1on over the 

subject of an alleged civil nghts violauon Ot~er than as set forth m this Act" 775 ILCS 5/8-

11 l (D) (emphasis agded) The 1HRA further provides.that sexual harassment by a secondary 

... 
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education representauve is a c1v1l nghts v1olat1on·(.775'ILCS 5/SA-102) and defiiles s~ual 

harassment as 

any unwelcome sexual advaii£eS O~ ~equests for "seiual favors made DY (a) 
secondary education rt.-presentative to a student, or any con-duct of a· sexual 

,~ature ~xh1b1ted by [a] seconda,ry . education representative toward a 
student, when such conduct has the purpose of sub1 tanr1al1y tl}teri:_e.!!Ilg with the 
student's educabona\ performance or creating an mt1m1datmg, hostile or offensive 
educat!Onal env1ronrri'~nt- vs ILCS.5/SA-1 Ql (E) I 

The alleged c9nd!1ct m Count ll is clearly governed qy the IHRA thus;-Count Ill for 

,resp<tndeat supenor IS preempted by the IHRA and must be d1sm1ssed 

C Counts·IV Must Be D1sm1ssed Because Pla10t1ff Does Not Factually' Plead the 
Elements for an lntentJOoal lnf11ct1on of Emotional Distress Claim 

Pla11it1ffs.allegat1ohs full to meet any of the pleading requirements for Intentlonal 

Irif11ctt9ri of Fmotional Distress ("BED") agamst Defendants Uphoff, Brooks, or Acklm To state 

a claun for rIED:- a Plaintiff must allege 

1) the defendant's conduct was extreme"and outrageo,11§, 2) .. the d~tendant eith~ 
• mtended to 1pfl1ct severe emot1onal distress or knew that there was a lugh 

probab1hty that its cond!!ct would ,do ~o, ahd 3) the defepdant'~ conduct ~tually 
caused•severe emotional d1stress Welsh v Commonwealth 'Edison Co , .. 306 Ill 
App 3d 148, 154 (4th Dist l999)i(c1tmg McGrath v Fahey, 126 Ill 2d 78,,86, 
533 NE 2Cirso6, 127 fit Dec 724 (i988) w 

"L1ab1hty only attaches m circumstances where the qefendant's conduct~ 'so•oufrag~us 

1h~character, ~d so extreme m'degree,)s to go beyo!ld all possible bqunds of decency"' Id 

(c1t1qg Puplzc Fmf1µce <;_orp_ l' D<IVls, 66 Ill 2d ss; 89-90, (1~76)) 

Plamllff alleges that tbe•Defendants 1) !,,mtenb.onaily concealed" the alleged• fact that 

complamts had been made against Jamison, 2) Defendants had a· duty to make mandated r~orts 

.to DCFS, and 3) thit Defendants failed to make mandated reports regarding the Plamnff Ph 's 

Compl Count IV ,-'52 a-c None of these ~Uegat1ons supps)!t tlie cla1m'thaj: the Defendants' 

con~ilct was.e~trem~ and outrag~us With r_espect to the alleged concealment of complamts 
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1l' 
made agamst Jannso~ the Plamtiffmakes this aUcgatwn ma conclusory.faJ!h1on Pit 's Comp} 

Count IV 43, 50-54 Such a conclusion of fact 1s not admttted on a Moaoo to D1sm1ss Towne 

v ~lte; t9o Bl App •Jd 563, 566 (2d·l 989) (c1tmg•Payne v Mtll Race lnp, 1_52 rtJ App 

3d 2~, 273(1987) Fu_!1lfer, !PJ.s can.clusocy allegai1on tll bel,!cd by 1h_e Plaintiff's other" 

allegations 

To wtt, Plauiitff alleges that Uphoff conducted an mveshgatton regarding Jammm. after 

bemg mformafby a teacher th.al a•student and mother had told the teacher Jamison engaged in 

~conduct with a student (1 e allowmg,the student to wear hts hat, coat, sunglassci;, 

bl:owmg 10 her f.ace,,givmg her a hug on the school bus, aqd tex_tinglplu?mng-the s tudent) Plt1's 

Compl ,- 30-32~ Plamttff also alleges thit·Brooks 1nves11gated claims by a stu~t's mother that 

J<¢n50n fi!ended stidegts on My Space, had a telephone conversatlon with the Plamt1ff, and 

furted with female students m the lunchroom Plt !s Compl "J 36 Pla.mt1ff further alleges 1) 

Brooks chrected a Champaign Counrx Resource Officer (police officer) to investigate, 2) that • . -
Brooks personally mterv1ewed the mother and daughter who made the cla1ms, and 3) that Brooks . 

~ b 

po:sonally mtefVlewed the Plaut1rll" regar<!,!ng the reported con.duct and was mforme9 by the 

P lamttffthat thee~ was_oo. mapprop_nate C'ondu.Ct occµmng -Plt ·~ Compl --~ 38-42 Plamtiff 

~alleges BrOQks ~d Acklm met with Jamison concemmg said allegations and took 

remedt.al a.roan Pk 's Compl 141 a--d 

These allegations do not even remotely suggest conduct that was anythmg but a~ 

concemed and thorough response to reports of behavior wluch did not md1cate the sexuatabuse 

of any student Fma!Jy, ~ Plamnff aiJ.eges that stie"suffered severe emotional distress"• 



sufficient '"Welsh,)06 Ill' App 3d.at 155-56 .:rherefore, PJamufrs al!eganons fall to ~~l the 

alrthree pleading requirements for IIED 
I • 

D Cou~t V Brough~ Ufld¥Respoiideat Supenor Must Be Disnussed 

A~ argued m Pafagraph C aboye, Plamnff.fiuls.to state a claun for DED against 

Defendants Acklin, Brooks, and l!phoff Therefore, Count V for IIED against the 0 1stnct 

under R'espondeat Supenor n~essanly falls and must also•be disnusSed 

E . Count VJ for Neghgent Hmng l\lust ~~ 01sm'5Sed B~ause Pl2mtµ{Fmh to 
Allege Fa~ts tbst the District Knew or Should ba,re,Kno\\n Jamison bad a. 
Parttcular Unfitness' . - ~ -

To Stl!te.a cause of achon~for g.eghge.nt hmng, the Plamhff must plead (1) lha.c the 

employer knew or should have•known.that the employee•bad'a part:Jcu1ar unfitness for the 

position so as to create a danger of harm to tlurd persons!. (2) that such pamcularunficness was 

known or should haveibeen known at the tune of the.employee's hmng or rerent:I~, an:Q (3) ~t 

r 

tins.particular unfitne5s proximately caused the phuf!h Ifs mJury l'fU1 H()_;!7le v • 1\{uller, 1 &5 ID 

2d 299, 311 Jl998) Plrunnfi·a~ts to P.ariphrase m !!' conclusorifashlon the p~e.tdmg 

requ1re:nent _!hat.the D1stnct .. knew or sh~ d have kilo_wn" Januson' s unfitness for emplo~ent 

wheJ!.It hired him Plt •s Conip1 C_ount1VI 51 Tius ts msuffiaent ro state a clru.m Welsh v 

Commonwealth Edtson Co. 306 Ill App 3d 148, 155 (151 Dist 1999).(cibng Kno.r College v 

.Celolex Corp. 88 ill 2d 407, 423-27 (1981)) ln fac~ Plamtif'Ps non~nc.hisocyslleganons' 

demonstrate that the D1smct did not l'TlOW of any parucular linfiJite§S_lll J1.UJUson dimng Ins 

bmng or retent].qnln;}unt}g 

S?ec1fically, Plamn ff filleges that two students and then mothers mfurmed'a teacher 

about c~n conduct.by Jamison m·the 2006-2001 school year, all~oedly mvolvmg a difrerent 

1 Pllllll~ sec.lcs ro stare a 'chum for neghgl!nt b1nng of Jamison ~A~&~ of -007 \tut ~'~her cbun 
on Jamison 's ernoloyment \\-1th the Distilc1 m2006-2007 Ph 's C~ \129. 52 

. ·- - " 
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•.JO-) 1 Th' m st &gmfi ant ndu alleged.was th t lanuson hugged a 

0 Plmnt1.ff also nllege Uphoff mv~ttgated these 

';\ll"'"nnon~ 11 \t l's · mpl ~ _Th~ atkr m F0bn~ary of200 : a mother of a stuaent allegedly 
• 

U\ :t'h 'St' k,' th t herd, ughter h o mfunne9 her that Jmfos011'fnended female studentS on 

l\•CrstltlOil \v'lth the Plrunttffwhile she wns m the bathroom, and 

fh d wt.th fum\\\"' :-tudent~ m the lunchroom Pit ..!s Comp\ '136 a-c Afterward Brooks is 

l\, \ --C mter. wed th studunt. inn.c'Doe-7 Pit •s Comp\ 39 He lS also aileged to 

h.'\' mt~rv1e\\ d th •Pl, muff ' hose own pleadu\g state..s that'she demed to Brooks !!!.lY 

' 
m ropn .. tc 1dt1 ton the pa.-t f Jrupt n Plt 's €q,t1)p! ~·40 

Th rule · tlhons, wh!ch are Plamoff:s only non-concfosofy allegauons regatdmg '"hat 

th~ tstn t ,-n w r should hnve known~ s1m~ly fail to allege,that D1stnct wdS mfonned m an~· 

\\ \ tha Jrumson \\, comnuttln,g or \'> uld conumt the acts he.is alleged to have comnuned, or 

that ll•kl W or should ha known of such propenstnes.when It lnred rum Therif'ore, Plamtitrs 

N · h,gent H1rmg nnd Ncgltgent Retention chums mlist futl-

F PhutitttT Falls to Stute a Cause of Action for Negligent Supervwoo Because She 
' ... ~· " -... .. 1"' 7 

Bas Failed to Plead that.the District Koe~ or Should Ha\.e Known\that Jamtson 
Had a ~lar nfitnes.s that Created a Danger to Thn'd Parnes 

As argued m Paragraph E above, the Plmnhfffatls to slleged anytlung to suggest the 

' 
Dl~tnct knew or sh uld luwe.k:now11 about Jrumson s bavmg a parucularly unfitness for hts 

posmon that created•a danger to thePlamllff Therefore, her chum for-Negitgent Supervis10n 

.gainst the Dtstnct must fall As the Fust D1stnct !!.as held, 

To~~u~.1_n·~ actJ.on for neghgeJ!l supervlSlon, the~p]ai.nttff musf pl~ and 
prove.that the employer knew or should have known that its employee had a 
purt1cular unfitness for Jus pos1hon so as to create a danger.of harm to tlurd 
persons and that the employers ~ture l!> safegu~·~plamt_iff.agamst t}ns 
partt: ular unfitness pro.xunately causedtthe plamtlfl's tnJUT?' PlaJson \' SM, Am . 
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£nc, 3~2.lll App 3~·1 3&, 14{(1" Di.st 2001) (C!J10g T:an Horne v Muller, Jes IlJ_ 
2<l 299, 3131(199-8)) , 

Plamtiff ... fa1ls to BO plead, aruf h~ ncghgcnt supervJiJOTl'Cla1m must be dlsmtssed 

G Count VlJ J Jlor !"'eghgmt ReteJlyon IWJ!eJ SCJJeJy'On Copclo!_wns <Jf P_!lct and 
l'.aw and Must" 'J herefore, Be D"mtn ed· 

I 

Plam11ffls rehes on com:Juswns of fact an'!'law to auempt to 5tate her claun for Negbgent 

Retention 11Jmo1s LS a f.act·pleading State, an.,(1(, after deletmg the conclu.s:ian.s that ~re 

pleaded, there are not i uffi.e1eot allegatsooi off.a.ct to ... rtate~a cause of 2.ctKJn,-the inotJOn to 

d1sm1H must be granted 
' 

"'Towne v L1ben)'Vllle, : 90 m App 3d 563, 567. (2d OJSt 1989) 

Plarnhff alleges that the 01stnct had knowledge ''ofiat--Iea~ one mcuiem m wh1dJ one of• 

Jamison's students, parents, fonner students! funner pareniS, former eo-:wodrers, or (armer 

supervisors complamed about ianuson's behavior "'Pit's Coopl Count vm f 50 These 

~ 

allegat1ons'are vague'and wholJy-co!lclusOry 

S~1on'2-§01 of!heJUmoJS Code ofC1vd ~tif(reqm:~thzt .. sub~aJ'ailegz;!Joiis 

of_f~ a-re neqssary to.state a c:,ause of action" flank of Lmcolnwood;v .Comdisco, Inc, 11 1 IH 
, 

A~p 3d 824, 826 (1.: Dist 1982) To avoid d1srms.~al, a comp~mt must " plead•fads-wb1.cb 

bnng the claim w1thrn the leg.ally r~oi:zed cause of·ac:tum alleged ff rt'does no1, the 

.. . - -
compJamt must.be dtsmlSSed Tru-Lmk Fence Co v Reuben H Donnelley Corp, 104 m App -

3d ;J 45, 748-49 {l ~ Dist .. J 982) 

H Plam,tµ~FaJJs State a Claim fur Premises Lrab1hty Because She Alleges ~o 
Coo~1~n o~ the Pr~~ Tl!emselves as C~ her Injury 

For hab!).lry to altacp Jr~ a PrefD!.Se? Liability thoofy, the lDJ!UY ~ generally.anse 

from.: the cond1tton of the premtses Lawson v City of Chu:ago, 278 m ~PP 3d 628, 640 ·(l~ . -

' 0 151 1996) Plamt1f(however, alleges a•da."lger"Ous condition exl.Sted by vurue of iarmson;s 
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• 
isolatmg "female.students on bus tnps and/or dunng practtce" and his having engaged m pnor . -. -
acts of"sexual harassment and/or groonung and/or sex~l abus~,, .of students ., PJ_f's Coffipl 

Count IX 1150 :These are allegations of co~fduct, not cond1t19n Lewzs ii_ Spagn()/o, 186 

m 2d 19~, _233 (199?)· Moreov~r, as set forth apove, Plamhtrs a1Jegat1ons sunply do not supp<m 
~ . 

~·clarm that the D1stnct knew of a 'conch non" related to the conduct alleged Therefore, Count 

IX must be d1sm1ssed 

I There 1s No Pnvate Right of Action under the Abused and :t-;egl~ted Gblld 
Report10g Act or at Common Law 

Counts IV through VII, X through XIII, and XVI through XVIII are brought agamst the, 

~ ' 
vanous Defendants based on an alleged failure to report Jamison's conduct under the Abused 

and Neglected Child Reportmg Act C'ANGRA'),}25 rws 5/J et~ However, there l8 no 

pnvate nght of action for a•v10latJon of the f\NCRA Varela v SJ Elizabeth s llospual of 
I 

Chicago, Inc , 372 Ill App 3d 714, 7.19 {1st Dist ~006) (c1tmg Doe 1 v North Cent1al Behavioral 

Health Systems, Inc , 352 Ill App 3d 284, 286-88' (3d Di.st 2004)) Further,"as the First DI.Stnct 

observed m ·Varela, it would be illog1cal to.allow Plamt1ffs to proceed, regardless of the 

le¥1slature's mtent, by.styJmg"therr Reporting Act claun as a common law clarm Valera, 372 

Ill'App 3d at 723 Therefore, a cla1m,may not~be brought m Ilim01s for VIolat1on of the ANCRA .,. ~ . 
I ~o!lnts'X-,Xlll'I\1~st Be DlSnusse<l as They Are Brought Wholly under.a 

Failure to Report.Theory 

'=' Plamtiffbnngs Counts·X and XII agamst Defend~ts BphofJ,-Brooks, an<! Ackhn for 

'"N~ghgence - Mirustenal ~ct,Mandated Reporting" ahd "W1lJful and Wanton Mandated 

Repo{tl!lg Fa{lt,!fes " These Counts are brought wbo!ly based o_n alleged violations of mandated 
• 

r~port1ngdut1es Plt 's COmpl Count X ,~ 1-55, Count XIf~11-55 Counts XI and X111 are 

brought against .the D1stnct under Respondeat Supenor for the alleged v1olatton'S of mandated . -
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reporting duttes Plt 's Compl Count XI 28, Count XIII, 31 As these chums rest solely on 

alleged violations or'reportmg dunes under the ANCRA;-they must be d1sm1s~ed with preJud1ce 

2 Plamnfrs Consp1racy
4

Coimts Must Be D1smissed Because They Are 
Pre'"d1cated on V10lat1on of the ANCRA , 
.. - - - - .. -

Plamtiff bnngs Count'XVI agamst Defendants Uphoff and Ackhn, and Count XVII 

.against Defen~ants ~r,_ooks and AckGn_for uconsp1~cy to V10Jate Mandat~d Reporting Act" 
\ ~ 

~lt 's Compl' 35-38 These counts arc wholly baScd on a11egC!f violauons of mandated reportmg 

,dutiesl,and consp1rac1es to,slurk_those dut.Ies Plt 's~Compl 35-38 Count· XVIII is brought .. 
cagamst the D1stnct under Respondeat Supenor Plt :s Compl 39 As each of these claims rely 

• solely on alleged violatlons of Ai"lCRA reportmg dut1es;-the¥ must' be d1sm1ssed wt th prejudice 

. " ~ 
3 Count IV - VII Should Be1D1sm1ssed.Because They Rel) on Non-

Reportmg under tbe·ANCRA 
, 

Plamnff's clmms for IIED, agamst Defendants Uphoff, Brooks1and Acklm,tand the 

. 
• D1stnct, undei= respondeat supenor, and ''Neghgent~H1nng~(Mm1stenal Act Regardmg Pnor 

• . ~ 

Complamts of Jamison's Conduct)" and '•Neghgent•Supetv1s1o~n," agam~t.Jhe Dt§trict, fnust be .. 

dlsrmssed b~use"';these chums rely on all~gat1ons tha~ these Defe!J.dagts failed to mak.~ reports 

ma_!ldated the,~CRA Plt 's Compl 13-20 T_hese clru~s ignore I11mo1s law, which clearly . . 
' 

states that there is no pnvate nght of action under the ANCRA, as 1s fully ~~ued above 

Therefore, Counts IV-VII must be disnussed against all DefendantS with preJud1ce 

J Plamnff's Willful and Wanton.Counts~l\1ust be D1snussed because there as no 
Separate Cause of·Acttoo for \Vlllful and Wanton•m Illlnms 

Counts XIl~XY are brought as independent clauns for Willful and~Wanton conduct 6 

- I -These chums must be d1SIIl.lsse~ there is no separate cause of action• for Willful and ,Wanton 1n , ~ 

' 
lfhn01s; /\s the Fust D1stnct helg m Spa,-P y Star£s, 367 Ill App 3d 8}4_ (1st Dtst ].006) 

2 Plaumff has alleg~ Counts Xll and XIII m addmon to nearly 1denncal counts brought under a label ofNeghgence 
m O:iunts X and XI Pit 's Comp} 26-28 , 

9 ,. 



"Illmo1s courts'have consistently held that there is no separate and Independent tort of willful and . 
wanton misconduct m the common law1ofth1s sta!~ " 1/d at 837 (c1tmg Zzarko, v ,Soo Line RR 

Co, 161 Ill •2d'267, 274 (1994)) ,Therefore, these counts .must be dlSilllssed with p re:iud1ce 

K There is No Cause of Action m Ilhno1s for."State Created Danger" 

There is no cause of action m Ilhno1s for "state-create danger " A state-created danger" 

1s an excepnon to a federal due process claun As the Seventh G:rrcmt has explamed, the Due 

'Process·Glause·or the federal Const1tut1on generally does not require an affirmative duty on the 

pait of the-state to protect md1y1duals' agamst third part1es _ Buchanqf1-Mo6r~ v County of 

Mtlwaukee, 570 F 3d 824, 827 (7th Cir 2009) (cmng· !Jfonfils)v Taylor, 165: F 3d 5 l 1,,5 l 6,(7th 

Cir 1998),·Kmg v East St Louis School Dist, 496 F 3d 812, 817-18 (7th Cu 2007)) An 

exception to tlus pnnc1pal IS the'"state-created danger rule.!!.Jd at 827 (citing Monfils, 165 F, 3d - , 

at 516) Plamt:Iffhas attempted to plead and exception to a federal due process cla1m without 

plead.mg a federal due process claim Moreover, the "state-created danger" exception requtres 

conduct tnat "shocks the""'consc1ence Jackson v lndzan Prame Sch Disc 204, 653 F 3d 647, 654 
• - - - < 

(ih Cir 2011) .As·ajleged, nowhere does 14_e conduct of the Defenda.tits nse to that level 

Therefore, Csmnt XIX must be d1sm1ssed 

Ill PLAfNTIFF'S CLl\.IMS SHOULD BE DISMISSED PURSUANT TO SECTION i-619 
OF THE ILLINOIS CODE OF CIVIL PROCEDURE 

A Sectmn 2-201 of the Tort lmmumty.Act Provides Absolute Immunity to the 
Defendal!..ts with Respe£t to Pla~nt1ffs i\1anda!ed•Rep_ortmg Cla!!DS and 
Negligent Hiring and Supervmon Claims 

Secbon'2-201 or'the -Tort hnmumcy, Act provides that 

Except as otherwise provided· by Statute,--.,a·pubhc empfoyee servmg ma po~ttJ~11 
'm~olvmg the determmatton of policy or the exercise of discretion is not habte for 
an m3ii.ry fesultmg fropi his acJ or offi1ss1on m deternurung,pohcy when actmn(J in 
t h .- Pv.-rl"l C,_ nf'cu l'h n 1~1'1"Phnn .-uPn thn11nh ni.: 11 . 1 1 n 



The 1mm~nny co11.fci:re~ on D1str1ct employees pursuant to Sect1on-2-20lis extended to 

!hep1stnc~ und~r ~ct1on 2-109, wh1ch proy1des that "A loca)'pubhc en11ty 1~ not liable for an 

mJury resulting from an act or om1ss1on of Jts employ~.where the employee 1s not liable" Id· 

Therefore, where a public employee LS exerc1smg discretion 111 determmmg po hey', ne1ther the . . 
employee nor the local public entltY. Wlll'be liable for tnJunes resulting from d1screuonary acts 

Eiloomingda!e v Col?. G Enters , 196 111 2d 484, 496 (200~1) 

1 Defen-dants Are Immune from Claims Related to the•ANCRA Pursuant to 
Section 2::l013 • • - • -

Counts IV through Vll, X•through XITI, and XVI through XVlll are brought agamsHhe 

vanous Defendants•based on an alleged faJure to report Jam1son's'conduct under the ANCRA 
"" - I .. 

Plt''s ConipJ J3!2Q,,,26-3 l, 35-39 Report.!.ng und~r the,.ANCM 1s ·'!n ~t requmng d1screuon, 

and1the Defendants have unmumty 1Jn9er Seet1on 2.!.201 of the Tort Imniwuty,A'.ct, 745 ILCS 
• 

10/1-101 (heremafter "Tort Jmmumty Act"~ Plamt1ffpred1cates the foregomg claims on 

allegations that Defendants ~tolated a duty to report abuse under, the ANCRA Plt 's Compl 
' 

Count IV~ 52, Count V ~, 1-49, Count V1iii!1-59, Count VII ~ii 1:.53, ,~ount X ,,11--55,'Coum 
... 

Xl '~ 1- 49, Count-XII iJiJ 1-55, Count XIII if~ 1-49, Count XVI i\•J 1-54, Count XVII~~ 1-51, 
~ 

and Count XVIH iN 1-49 TP.e '"allegat10~·mat{e It clear.that ,~my employee with al!thonty to act 

would necessanly have had to determine pohcy,and exercise d1screi10n m_ detepnmmg the p__roper . . 
courseofactton Harmekv 16J~N ClarkSt'Ltd Pshp,,181 lll 2d335~(1998),McGurkv 

Lmc~lnway Commumty Sch Dist No 210, 287 Ill App 3d 1059 (3rd Dist 1997), Courson.v - . 
~ 

~ h ~ 

D._anwlle Sch Dcst;-333 Ill App 3d 86, 90 (4t Dist 2002), Arteman v Clinton Cmiv , Unzt Sch 
I • 

Dest.No .J5, 198 Ill 2d 475 (2002)'(overruled on qtheJ grounds, Murray .v Chl Y~il!h Ctr, 2~4 

I1l 2d 213, 230 (2007)) 
.. 

• 
} While Defendants deny they violated the•ANCRA, even if Plfanttfrs allegat:lons are taken as true"'..Defendants 
would s1:1ll be afforded immumtY,pursuXnt'to Secuop 2-?0l, ~f th~,.Ton Irnniumty Act l 
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Courts m Il\mots have held that the reporting of child abuse is required of school 

rsoone\,wbo nave a )'easonanle, cause to beheve" a ch1ld 1s abused under that Act Doe v 
• 

~o~~- 116 J.!1 A.pp 3d 292>~296 (2d Dist 12003) As.the Nqrthern D1stnc! offlbn01~ has-

· ql\atned ind he\d, detemmung ·~nab)e cause" LS ari exercise, of d1scret10n, tnggmg 

unmumty p\muant to Section 2-201 As the court stated, 
' 
Dm10\~Ja acknowledges that the Reportmg•Act requ1res'allegauons of sexual harassment 
to be "crechb~" TIJerefore,'a schopl oqic1al•.must.detemune \vhether ~jepQ.rt of sex!l~l 
abuse is credillle This detemunanon of crechb1hty.necessanly reqUlres the exerc1se of 
d1~cretlon P~pky rW Aurora Sch Dz.st 129, 2006 US Dist LEXIS 67145, *20 (ND 
U\ Aug 30?'-2096) 

1n the m~tant cas7, Defendants were clearly ·m ~ pos1tton which reqmrec(tl}em to 

detenmne pohcy and ~'-:.erc1se chSc.reuon With resi)ect to Uphoff, certa1n conduct was allegedly 

reported to a teacher by two students Plt :s Compl , 30' Uphoff investigated these allegations 

P t' ;s Comp\ ~ 31-32 Yet none of.the conduct of wh1ch Uphoff is alleg~d to have been aware 

(Ph ' s,Comp\ . 
- .. t • ' - ' 

30:32) meets the defiruti~n of an' abused', child (See defimt10n of"abused 

child" at 325- lLC::S 5/3) The same is true w1th respect to Brooks ,It is alleged only that he was 
~ -

mfonn~ tllat Jamtson had Stl!dent fncnds ~ntMySpace, had a t~lephone:conversat1on ~1th the 

Plamnff, and furteg w1th·stud~nts m'the lunchroom Plt 's Comp! , 36 None qf this approaches' 

reportable conduct Nevertheless, Brooks is allege<Ho have investigated, mstructed a school 

resource officer to also mvest1gate, mterv1ewed the student and mother who made the 

allegat1ons; and mteTVlewed the Plamuff, who demed any mappropnate conduct was occumng . 
Plt ~s Comp\ '~ 36~-40 Brooks ~d·Acklm are then-~tleged,to have me! Wlth)arruson and 

m$Uctecth1Itl to,curtall any qu~uonable condust PlQs Corripl· t.j 41 As i!l}eged, Uphoff, 

Brool.s, and Acklin were confronted with non-reportable conduct, which required the . , ' ~ 

determmauon of policy and exerc15e of discreuon 
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I • 

In hght of, the above, Defendants clearly hav~ nnmun1ty pursuant to Sec11on 2-201 of the 

Tort ~unity Rct .. for Cou~ts lV through VU, X through XIII, and XV1 through XVIII, and the, 
I 

D1stnct ts hkew1se 1mmune pursuant to'Sect1on 2-109 
• 

... ,,2 The'D1str1ct is Immune from Pla1nt1frs•N~ghgen_t H1rmg and N~gllgent 
Retent1on Clanns Pursuant to Section 2!201 ' .., 

The dec1s1on to hire or not to hue 1s•an inherently discretionary act, forcwhich Jocal 

pub he entitles are prov1ded:1mmun1ty under Sect1on 2-201 of tne Tort' Immunity Act John.son v 

I " I Mers, 279 lH App 3d 372, 380 (2d Dist 1996) Therefore, Counts Vl and V_Ill for Negligent 
• 

.. H1nng and Neghgent Retention, respectively, should be d1§'n11ssed with preJUdlCe 

B T ... he ·D1~1r1ct b~as Ifnipun..1ty
1from Plamtifrs Premises L1ab1hty Claim Pursuant 

ito 745 ILCS~ t0/3-102 of tbe'Tort Immunity Act " 1 

Secnon 3-lOi(a) of the Tort Immui{rty Act,'\745 ILC~ 10/1-101 et ~eq, provides 

[A}1local pubhc ent1ty has the duty to exercise ordinary care to mamta1n 
I Ir ~ 

1ts property 1n a reasonably safe cond1tlon for the use 1n the exerc1se"'of 
ordinary care of people.whom the entity mtended and perrrittted to use tne 
property 1n a manner 1n which and at such times as 1t'"w~ reasonably 
foreseeable that it would be used; and shall not be bable ~for tnJury unless 

~ J 

it 1s proven that 1t has actual or constru~tive nottce o(the existence of such 
a cond1t1on that is not reasonably safe tn reasonably adefluate hm~ pnor tp 
an 1yJury to h~Jve taken measur~s lo remedy,or protect against such 
cond1t1on.. .. 

As Pla1nt1ffhas not alleged a condition rela!ed to the .. maintenance_ of the premises, the 

D ... 1stnct lS tmniune from rta~tlfr~' clatI]l for lllJUTleS JlUder•her premises habthty,theory 

C. Section 3-108 of the Tent Immun1tv Act Provides lmmun1tv to the Distract 1n 
"' ... .. ' c. - • 

Count VII for Negbgent Superv1s10J!4 

4 h • 

Insofar as Plamtiff s ~clamlS are predicated on negligence, Defendants are also enutled to unmuruty pursuant to 
• r • .,, .,.. ..,. .. f 

Section 24-24 of the llhno1s School Code,, 105 ILCS 5/24!24, wluch confers m loco parentts status on school ..... .. ..,. ~ - , ""' ..... - ..... - - -
employees Kobylanvi v Chicago Bom d of Educa/1011, 63 Ill 2d 165, 172 ( 1976) As the llhnois Supreme Coun held 

~ ... "\-. ,.. .. ,,. ... - .., 

m Koby~n~! • .t ~acne~ ~nd other certiJi<:ated educat1o~l employees are :t.m.mune fro_!Tl suits for negligence that anses 
from mat!ers relating to th~ dtsc1phne m an4 conduct of the schools and school children Id at 173 
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Section 745 ILCS l 0/3~ 108 of the Tort Immunity Act provides that, absent willful and 

wanton conduct, neither a local public onttty,nor a public employee who undertakes to supervise 

. - - - \ 

an a.cttv1ty is1hab)c for an tnJUl)' §\.J .. 108(a) Plaintiff alleges Jamison engaged m conduct due to 

the D1stnct's alleged breach"gf its ~utyto supervise ~It 's~ 8or~.fpl gount,.VII ilifl -5} As this 

clearly fa1_1~ under_,. the rubnc'of superv1s1on and Pl£ttnt1ffhas alleged rieghgence, Count VII must 

be dLsm1ss~d 

Pla1nttff has inserted a rote allegat10n of"W11lful and Wanton" mto Count VII'(Plt 's 

I - ,. -

Compl Count VII i!S3) man obvious effo11 to defeat D1stnct immunity under Sect1on 3-108 
• 

This 1s 1~nsuffic1ent,to alleged conduct that ts w1Iffuhand wanton 

- • t ~ 

''A wt llful or ~antop InJ ury must have been intentional g,r the act must have be~en 

comm1tte·d tinder circum~tances exh1b1tmg a reckless 1d1sregard for the safety of others 

Tyerma.v Evans, l 50 111 App 3d 288, 291 (2d 1986) (c1ung10'.Brzen)v Township High School 

' Dzstnct 214, 83 Ill 2d 462, 469 (1980)) "When the plamt1ff is alleging that the defendant 
• 

engaged m willful and wanton conduct, such conduct must ~be shown through \\'ell-pled facts, 

~ 

and not by'merely labelmg the conduct w1llful and wanton 11 Thurman v~ Gftqmpaign Pa-r.k 
" 

Dist, 2011 Ill.:App~ ~EXIS 820, *6 (4th Dist, Augusfl 0, 20} l) (c1t11ig Wmfrey.v Chzcago Park 

• 
Dzstrzct,-·27411) App 3d 939, 943 {1995)) (empha~1s ... added) 

As argued tn Section II C above, Defendants cJearly responded to reports of conduct on 

the part of Jamison and cook remedial action §II C supra Therefore, there is no conduct alleged 

that rrses,co the level of willful 'and wanton to defeat immumty under Sect1on13- f 08 



1, i•11w11111 •a1 Gl1mu~ , l1111d n11tl Mmlf IJ ~j)11t1W1tN~tf Wlrnr11 'J'lrny ~11 ·u 1 <:1mtlt1rt m1 
111 ''"l' of 0 1}fCmfhtt1lli Who W<tr Rci1 1Em1>foycr' w1llJ t11 IJ111tr1c1, 

l)tJ I' 11d11111 IJpliofr 011ploymc111.,w1tli'1l1e /)1~tf) OJ cndClf ~July .10, 2<~01, Hr~fr:m1:m1 
t . I <4 

nrnokfl w 1R, 110 1 I 1r ,11111 1116 pnnmpid of' Ht .lo vh·Oh4lc:11 I l11~1 Rchool 11m1 f {\U1£ -J 7l 20fJ11 

• 
k 

~ I 

'' fcmclant Ac 1111 wit~ 1101 employed Uff 11upennt~nd~nrror the f)1~tnpt until J1J /y J, Wtn (Ste 

11 ffl<ll1V1t~ uf<!hn,l IJrhoff, limm Brook~, and .l11mc:6 M i\chlm ntllwhcd a1·Cirouv 1~x'hlb1t ''/\'11t) 

I 11ttoll1r 1wPlt11nt1 fr fl ftlle~1it1onu 11n•d cl111mH111rr. relfttc<J to dutcu <Junn13 wl11ch 1hc~e J)cft:ndume 

w r oot mplvycd hy 1 hc)>1Atnet, rhcy trnHH bo1d1~1rn4fle<l 

Sr{ c1flcu11y. 'uuht XVI mwll hc t11 1Jm111Jioo ms 11ull l.lJ~fl 1t'con11p1t~y IJctw~n Ackl1wrtNI 

lJphtJ/'f Oir 11 f1ine when Acklin wns not cmploy~d ~?Y4lhe J) 11.tr1ct Pi t '.~ Comf'l Coui1t'XVJ ,.4~. 

Seo A fnd11vH ol' Jmnc11 M Ack)m, RX" h1h1 l 11A " Cou11t XVfll mwn l1kew111e be d111m111hed, ~ it 

rclie~ on (;outH XVI w lmns u claim m flc~rontlcftt Supc:rior u1911r111t the drntnct 

Coum XIV rnel u<lefl ollegntion11 11gl111ttt Uphoff~ Hrookn, and AcJ.. lm for a~t,mc periods 
' 

'1urin£ wjucJq jlcy Weft mit. r~NpCcl1vcly,,cmpl1Jycd by Jhe 01tJtr1ct f)lt ·~ Compl CourttXfV.~i 

40' " ' (~mmt fi X MJd XII rely'Ui1 ttn allc15LttJon'U1JU Ac.khn did "''' make' a !}'liimlatcci fcpoJ1 m the 

200,6-2007 uchonl ,yoiJr Pit 's Cum pl Count X 1151 (h), Coynt' XI I,, , O(b) Ocf'etid~m Acklin WqJJ 

not "mploycd wi th th~ 01• tricl at that wnc l3x h1b1t'"A·" ., 
Moroover, in the "J1ucU1 l<c:lstttnU1l<I JA NP. f)()J;, It' flc:cwm t)f f>laintlf'f'B1C6mplaint, 1t us 

ave~""' rn a C!>f1CJIJ60ry ('artH1011, that Defcndam11.9rookH arnt Acklin had actual' knowledge M 
' 

condu'ct roptu•ted'm 1.hc·2Q06·2Q,07 1J9hool yes!r Pll ' 14 Compl..,~ 33 Yet A<:klin w wi not employed 
1 

by t11e DrntrJCl, on(J 13rook" wnil a ldchcr, not L~cpnnc1pal during that tHnc Sec ;)fGdav1a "f 
• 

Hmm 3ro<>J 11 und Jamc3·Aek.Jm, (jrou~·~xh1b1t ''A•• AddJtionally, DefcndanJ Uphoff 1R alleged 

to have I·) fmlcrl U> invcM1~otc, 2) failed t.o make mandated reJ'Q¢tJ, and 35 concealed reportA 
, . -

1.S 
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pt;e was no longer employed as pnoopal of St Joseph-Ogden Hi~ SdooJ ;r.i ~s Coc:p! ~1 

c..43. see Affidavit' of Chad L'phofl: E ~rt "A "These '"Facts Rel2tmg co J~ :-£ DOE-J"' 

claIJDS agamst die Defendants rely m thtse-aIJ.egarrons, rheyima be gmrnsserl 

WHEREFO~ Def~ ST JOSEPH-OGDEN CO.MML~TTY HIGH SC'.rlOO...! 

DISTRICT 305 BOARD OF EDUCA TIOK, BRAD CPHOFF, BRJA\ BROOKS. ~ aJ JAYES 

ACKLIN pray llns Court enter an Onto-Pursuant SedJOO 2-619 J ofthe flhnms CoCeofCtVtl 

Procedure cbsm1ssing Counts JU - XIX WJth PreJt:.dJce;and grantmg auy ~ ~e t1ns Co::rr 

deems Jost 

Jeffrey S Taylor - ~ 6227171 
~ s Hopkms -ri62967(j0 

SP.ESIA & AYERS 
1415 Black Road 
iobe1, ii (,04]5 -
(815) 726-4311 
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mhop~-ayeis com 

Respec!fully SubmJtted. 
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