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Smd:m:wmmtpki&'wh*mémminﬁmprﬂazz
fepoe Jammson’s mescondict 1 DEFS, and consequently the power © end hes"zbuse 6f the
Plenft Muimm’&k:::émhamedgépcng:dmmofcwﬁmaf
Jemsson’s mesdeeds allowed Jammson 1o contirme ané to escalate hus sbuse of fhe Plans T

m,-mmumm’mmmmm
Mm&zh’md&fmwmmmbaoﬁkmy
would srouse &3 resentmin: 2gamst the actorand lead Bom o exclamf | Outrageous’™
Honcler v Smsth 256 F 34 477,490 (A Cxr 2001) (quoting Doe v Cahaomet Cazy, 161 11 2¢
374,204 W Dec 274,641 N E 24 458, SG7 {l%)ﬁw&scdcnodxgmnﬁsj}

Tcmwﬂxmdegﬂgmzﬁ@mm

m@cyacqmmd,ﬁnngmmhmaﬂszsof

e case [Homaker 256 F 3d 477 26450 ] The Supreme Court of [lhnois has

descrbed = m&mdmmiﬁmymﬁumm -

mciad g :mdegaeofm«zﬂ:cnrywlncnadefecdmhama
m&m&mmy&aﬁmmmm
mmepmfsmym»mmm

mmmmmammmp@}m Honaker,
IS6F3da 43092

Lewss v School Dusz270,523 F 3d730, 747 (762 Czr , 2008}

Further, Brooks” mesfroganon of the Plamnff was zn extrenie znd citrageous exercse
dfhsmm?m::?ai E does not requure 2 psychologst 1o recogmize that such an
mﬁzm&mﬁmmmﬂmmmm
Brooks™ mtermogation caa only be described as “recidess conduct witcl will support 2'cause of
'm;:cb;cr:bmai[zelmdn&gmwhaﬁdrmhhwsseyefem
distess 18 cortizm or substantaily certzinto result © Public Finance.Corp v Dawis, 360
X E 24 755, 767, 66 111 24 85, 90, 4 I Dec 652 (Tli ,1976) “Lizbility extends 1o situations m
winch there 15 2 kzgh degree of probabulity the: severe emotional distress will follow and the

¥
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Second, with respect to causation, Uphoff, Brooksrand Acklin each had the power to
report-Jamison’s misconduct to DCFS, and consequently the power to ¢nd his"abuse of the
Plamntiff Instead, their fallure t6 make a mandated report and their concealment of evidence of
Jamuson’s musdeeds allowed Jamison to continue and to escalate his abuse of the Plaintiff

Fmally, with respect to whether Defendants’ conduct was extreme and outrageous,
Plaintiff contends that the "recitation of the facts.to an average member of the community
would arouse his resentmént against the actor,-and lead him to exclaum[ ] Outrageous'™
Honaker v Snuth, 256 F 3d 477, 490 (7th Cir 2001) (quoting Doe v Calumet City, 161 111 2d
374,204.1l1 Dec 274,641 N E 2d 498, 507 (1994) (reversed on other grounds))

To determine whether the conduct alleged 1s extreme and outrageous, we

employ an objective standard, taking 1nto consideration the particular facts of

the case [Honaker, 256 F 3d 477 at 490 ] The Supreme Court of IHino1s has

described a number of nonexclusive factors-that may inform this analysis, ”

including the degree of power,or authonty which a defendant has over a

plaint:ff, whether the defendant reasonably believed that his objective was

legltxmatc and.whether the plamtsz 18 particularly susceptible to emotional

distress because of some physical or mental condition or,pecuharity Honaker,

256 F 3d at 490-92
Lewis v School Dist*#70,:523 F 3d'730, 747 (7th Cir , 2008)

Further, Brooks’ intefrogation of thé Plaintiff was;an extreme and oltrageous exercise
of his power as Principal It does not require a psychologist to recogmze that such an

interrogation of a possible victim of sexual abuse would cause extreme emotional distress

Brooks™ interfogation can only be described as “reckless conduct which'will support a’cause of

-
.

“action under the rules stated [1 e ] conduct from which the actor kriows seyere emotional
distress 1s certain or substantiaily certain.to result “ Public Finance.Corp v Davis, 360

N E 2d 765, 767, 66 1li 2d 85, 90, 4 Ill Dec 652 (111 ,-1976) “Liability extends to situations in
which there 1s a high degree of probability that severe emotional distress will follow and the

s
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actor goes ahead n conscious disregard'of it ™ /d (quoting Prosser, Law of Torts 60
(4thed 1971)) '

Brooks was not trmned 1n interviewing alleged childhood victims of sexual
abuse He way not competent to conduct such an mterview  Further, he was not
authorized to conduct such an interview  Contrary to Defendants’ protestations, the

“mvestigations” of UphofT, Brooks and Acklin were ham-handed attempts to sweep

allegations of Jamison’s wrongdoing under the rug

D. Count V Brought under Respondeat Superior Is Well-Pled

As argued in Paragraph C above, Plaintiff has'properly stiated her claim for
IIED against the Defendants  Therefore, Count V for IIED against the District under
respondeat superior should stand
E. In Count Vitfor Negligent Hiring Plamntiff Sufficiently Alleges that the District

Knew or Should have KnownJanuson had a Particular Unfitness

Defendants argue that Plaintiffls allegations fail to meet any of the three
pleading requirements for Ncghgpnf Hinng Defendants do not argue that they did not
know of Jamison’s alleg;sd musconduct Rather, they argue that the misconduct by
Jamison was not‘such that hé could be deemed unfit for employment Th€ Plantiff
disagrees

Durtng 2006-2007 school year, two students reported conduct of sexual
groomung (see defimtion of sexual grooming, Plt ’s Compl 417) to teacher Tcr_ﬁ Rein,
who reported the al'lcgatlons to Uphoff* (Pt 's Compl 130) Uphoff spoke to the

Students and therr mothers Thig known pnor sexual grooming by Jarfison obviously



i . renders um wafit to e 1n contact with minor female students

Yet Jamuson was re-hured for the 2007-2008 school year

In Februsry, 2008, there' Was further conduct of séxual grooming by Jamison reported
to Brocks (PF: 's Compl $36) Brooks reported this to Acklm  This knows musconduct led
Bm:nksmd.-\ckim:nmﬁ:v:mJa:msonh‘xat‘ﬁfanythmgelsecameupregar&ngthns
crrcumstance or sumular to these issues, ™ he would be dismissed (Pit-’s Compl 941) If such
musconduct engaged m @ second fume warrants dismissal, then certainly such misconduct
sogaged 1 fhe first fume warrants dismussal- This known pnor sexual miSconduct and a,
warmng of drsmussal obviously rendered Jamison unfit to be 1n contact with mmor female

students
Yt Jamison was re-hured for the 2008-2009 school year, and hired agamn for the 2009-

-

2010 séhool year
Defendants make much of Plaintff's demal that anythung In2ppropriaté was gomg on
between her and Jammson  Plaintiff contends that the prospect of being summoned to the
Pricipal’s office s fnghtening enough for a student Here, the Plamntiff, a minor female, was_
summened to theoffice of the Poncipal, an adult male There, without the counsel or support
of z parent, she was mterrogated about her alleged sexual misdeeds with a teacher! Surely 1t
can be mierred that Plainniff was fnghtened and intimidated, and that she would “mstinctively

den{y] that enything mnzppropnate was gomg on ™ (Plt 's Comp! 740)

F. In Count VII for Neghgent.Supervision Plaintiff Sufficiently Alleges that the
District Knew or Should have Known Jamison had a Particular Unfitness that

Created.a Danger to Third Parties
As zrgued m Paragraph'E"above, Defendants first Jeamned of Jamison’s sexual

.
-
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groomung during the 2006-2007 school year, and learnéd ‘of further sexual misconduct
in February, 2008 Such musconduct clearly indicates that Jamison was unfit to be 1n

contact\with minor female students

G. In Count VIII For Negligent Retention Plaintiff’s Allegations are Factual
and Non-Conclusory

Defendants argue that Plaintiff relies on conclusions of-fact and law 1n stating
“her claim for Neghgent Retention » However, Plaintiff has offered 14 different specific
factual allegations (Plt ’s Compl Count VIIi, 50)
Defendants‘complain that Plantiff’s wording “had knowledge ‘of at least one

incident m which one of Jamuson’s students, parents, former students, former parents,

former co-workers, or former supervisors complained about Jamison’s behavior.  us,

‘“vague and wholly conclusory ” Plaintiff contends that the meamng of this allegation
1s easily understood To 1nsist that the sentence be reworded (as, for example, “had

knowledge ‘of incidents complamed‘of by, Jamison’s students, parents, former students,

former parents, former co-workers, former supervisors, imncluding but not limited to

behavior ") would elevate form over substance
Therefore, Plantiff contends that Count VIII 1s properly pied
,H In Count IX for Premuses Liability, Plamt:ff Properly Alleges that the
Condition of the Premises Was Unsafe
Plaintiff has alleged that much of Jamison’s musconduct occurred in the
gymnasium and on board school buses (Plt ’s Compl Count IX, §50) These are
precisely the same kind of allegations made in Deborah K v Sperlik F Supp 2d, 2005

WL 3299804 (N D Il )

N
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YA defondant can be hable for the enmunal acts of third persons where the
Soniiton-of the prenuses prompted or facilitated the ciminal act or where the
defeadant hay wngue knowledge regarding the possibility of future cnmunal
S0 Mlamai have allegad both conditions here 1) the Plant i allege that the
PrVALe room given to Sperlik drectly contnbutad to and facilitated the abuse,
“2) the Plama allege that the Distnet had actual knowledge that Sperhk was
uhliamg the private room o comuant the abuse The Platnn S do more than
wmply repackage therr neghgent superision clayms The gtavamen of the
Planhiy’ promuses habrlity clawm 1s not that the Distnict fuled to supervise
Sperlik Instead, the gravamien of the prenuses Habihty clams s that the
Distnet knew that Sperlik was using & pnvate room to facihtate his abuse or his
students and that 1t had umque knowledge that allowing Sperhik to have access
10 @ pravate room wereasad the danger to 1t students, yet did nothing (for
msanes, deny Sparkk access to'that room) to easure that the premises were

made safe ™
Sperit ¥ Supp 2d at 4 (Quations onutted )

“Therafore, PlamafY has propery pled that.a condition of the premises was
unsafe

1. Plawmnifs Counts That Do'Not Rel): Qu ANCRA Are Proper, Notwithstanding
That There May Be a Private Rught, of Achion under ANCRA.

Defendants cite Varelaw St Elzabeth's Hosp of.Chicage, 86T N E 2d 1, 10 (Tl App,
2008) and Doe I v Nortk Central Behavioral Health Systems, Inc, 352 1l App 3d 284 (3d
Dhist -2002) 0 support the'claim that ANERA does not piovide a private night of action

The Plant:ff contends that both,Farela and Dee 1'v:North Central ate inapposite In
Deoel v Noréh Central, the defendant was a chme that treated a sex offender Unlike the
present case, the chnee had not duty to the victims of the offender In Farela, the defendants
were & doctor and 2 hosprial where & child was treated  X-rays revealed oId'ﬁ-acturgs n the
chuld, but the doctor dd not report 1t as suspected abuse

The Plamntiff 1s aware of only one instance mn which the llhinois‘Supreme Court has
spoken on the maiter  This occurred 1 a footnote 1 the recent case of Doe-3 v Melean Cnty
Uit Dast No 5 Bd of Des (2012 1L 112479

7



Vo the oxtent that piantfls s gue that detendants’ slleged viodation of the

A mnd ieglectead Chld Reporting Act (325 115 5/1 et seq (West 2010))
prosies a sepmate bass for Malmmy bysmphying a private cause of action, we
ate hat ghasrtslfs laled 16 rmise this isane in the appellate court and, thus, have
wasved 1 Se Hansen v Baxter Healtheare Corp , 19% 111 24 42042929
(2007 (where 5 cane 18 brought w0 the suprerae court from the appellate court,
questions Wch were o rased and argued that court will not be consdered
l'f/ the supreme wourt bul will be treated 45 wasved)

Doe-3y Uelean Cnty Unit Dist Wo 5 Bd of Dirs ;212 11 112479 925, Footrote 7
It 18 particslanty notewortlsy that the (linos Supreme Court did not take the
opportuntty 16 endorse ether Varela or Doe 1 v North Central The Plaintiff
interprets this accommodating comment s an invilation by the [llino1s Supreme Count
for plauntiffs (o allege that ANCRA provides a private nght of action  Further evidence

that the [lhnos Supreme Court imght endorse a pnvlhtc nght of action under ANCRA

18 foundin therr recitation 6f public policy
[T s state has traditionally exhibited an acite interest 1n the well-being of
‘ founors Indeed, the welfare' and pfotecyon of mingrs haszlways been
conmdered one of the State’s most fundamental imterests [Citation ormtted |
Lomg ago, thig court acknowledged the paramount smportance of ensuring the
wclf.a'e of dmidren, and others, who aré |éast able to protéct themsclves
1% the unquestioned right and imperative duty of every enlightened

govmmcm, in it character of pifens patnae, to protect and provide for the
comfort and well-being of such of 1ts citizens-as, by reason of mfanay‘defccnvc
understanding, or other musfortune or infirmity, are unable to take care of
themselVes The performante of this duty 1 yistly regarded as one of the most
mmomm of governmental functions, and all constitutional imitations must be
#0 understood and construed as not to'interfere with 1ts proper and'legitimate
exerase (Citatsons omatted |

Doe;3 v Mclean Cnty Unut Dust No 5 Bd of Durs , 2012 1L 112479 %36

This public policy has led our courts to recognize that even parents’ rights are,
secoridary to the State's strong interest in protecting children when the potential
for abuse or neglect exists [Cuabon omiited | Moreover, there 18:a specific
public policy in this State, as evidenced by vanous statutes, which favors, in
particular, the protection of children from sex offenders [Citation omltted ]
(Internal quotation marks omitted )

'8
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Doe-3v Mclean Cnty Unit Dist No 5 Bd .of Dirs ;2012 1L 1124799 37

Consequently, Plantiff does not agree that there 18 no private night of action under
ANCRA Nevertheless, Plaintiff will contest Defendants’ arguments on other grounds as well

Defendants argue that Counts [V-through VII, X through X111, and XV througa XVl
are solely based on an alleged failure to report under ANCRA Defendants have misconstrued
all of the Counts All of the counts that Defendants complain of are based on either IED or
neghigence, and the duty alleged 1s a duty that exists quite apart from ANCRA Thus, ANCRA
18 not used to .create the duty.required, but ANCRA merely dictates the standard of care
required The distinction was clearly stated in Varela v St .Ehzabeth's Hosp of Chicago, 867
N E‘2d 1, 10 (1l App, 2006) (quoting Marquay v Eno, 139 N'H 708, 662 A 24 272 (1995)
and Cuylerv U S, 362 F3d 949 (7th Cir , 2004))

’[W]hether or not the common law recogmzes a cause of action, the plamntff

may mantain an action inder an applicable statute where the legislatire

intended violation of that statute to give nise to civil liability The doctrnine of

negligence per se, on the other hand, provides that where a cause of action does

exist at common law, the standard of conduct to whxch a defendant will be held

may be defined as that required by statute, rather than as the usual reasonzble.

person standard *** *'* Otherwise every statute that specified 2 standard of care

would be automatically enforceable by tort suits for damages — every statute 1

effect would creafe an implied private nght of action — whuch clearly 1s not the

law The only modification requlred to make the passage that we quoted from

the Marguay case an accurate stafement of Illino1s law 1s that i Miino:s the

violation of a statutory standard of care 1s prima facie evidence of negligence

rather than neghgence per se
Varela, 867 N E 2d.1, 10 (Il App , 2006)

The Defendants rely.on Varela for the proposition that ANCRA may not be disguised
as a common law claim On this pont, Varela 1s distingmshable from the present case In
Varela, the Plannffs cited-Doe v ‘Dimovska, 336-11l App 3d 292, 270 Il Dec 618,783 N E 2d
193 (2003) and Cuyler for the proposition that a doctor had a duty to a patient ansing from,

9
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ANCRA The Varele count fousd Dumovsks 2nd Cuyler to be mapposite, noting that
“Winle Shese cases conoemn 2 fmlurs o report zbuse, they do not sepport the present
appezl, becanse they do 20t mdicate the hospitz] persoane] owed thes particular duty of
care 2 faewr munor panent ~ Varcla, 867 NE 24 1,9 (T App, 2006)
Comseguently, cortrary to Deféadasts’ rgament, Plamtiffs Counts [V through
VT, X froezs XIIL 3nd XV Srodgh XV do not ellege 2 private nght of schon
moder ANCRA Rather, each of them 15 based on exther ITED or negligence where the
&ty zliez=d does not Somng Som ANCRA, bt exists mdependently fom ANCRA

2 Cosmss X-XI1I Are Not Brought under = Failure to Report Theory,
but ender Negiigence

As argmed m Parzgraph [ sbove, Cousts X 2nd X1 sound 1 neghgence, with 2
Guty =nsme guste 2part from ANCRA  The duty does not sprmg from ANCRA
ANCRA merely determunes the standerd of care requured  Therefore, Counts X and
XTI =ve proper  Coemts X1 and X1 for respondent superor habihty are hkewise

preses: n: =g

b =

b Although PlaintifT's Conspmracy Counts Are Predicated on Violation of
ANCRA, They Should Stznd.

As argaed  Paregreph | 2bove, Plamt: T contends that there 1s 2 pnivate nght of
acoon tader ANCRA  Consegecntly, & conspracy alieganion may be based on such a

¢ Coma: IV=VII Do Not Rely on Non- Reporung ander the ANCRA
Asa:gedm?zag‘m;ﬁCMCmﬁ'aijzsbasedm Uphoff’s;

10
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Brooks’ and Acklin’s intentional concealment from the Plaintiff of known threats These

« allegations stand apart from ANCRA violations Defendants’ violations of ANCRA were

merely one of the mechanisms by which Defendants caused distress to the Plamtiff Therefore
Count IV 1s proper, as 1s the corresponding respondeat superior Count+V

As argued in Paragraph I above, Counts VI and VII sound 1n neghgence, with a
duty that does not spring from ANCRA: ANCRA merely determines the standard of care  *

required Therefore Counts VI and VII are propeér

J. Plamtiff's Willful and Wanton Counts Are Allowed n Ilhnois
Defendants argue that there 1s no cause of action 1n Illino1s for wallful and wanton
conduct However, the llliomos Supreme Court has summanzed willful and wanton conduct,
saying

“There 1s no separate, 1ndependent tort of wiliful and wanton conduct Koywun
v Chzcago Transit Authority, 238 r 2d 215,‘235 (2010) (citing Ziarko v Soo
Line RR Co, 161 111°2d 267, 274 (1994)) Rather, wiliful and wanton conduct
1s regarded as an’ aggravated form of negligence Krywin, 238 Ill 2d at 235
(citing Sparks v Starks, 367 111 App 3d 834, 837, (2006)) In order to.recover
damages based on willful dnd Wwanton cohduct, a plainttff must plead and prove
the basic elements of a ncghgencc claim~-that the defendant owed 2 duty.to the
plaintiff, that the defendant breached that duty, and that the breach was a
proximate cause of the plmnuﬂ‘s wnyury Krywin, 238111 2d at 225 1In addition,
a plamnff must allege erther a deliberate intention to harm or a conscious
disregard for the plaintff's.welfare Doe v Chicago Board of Education, 213
a1 2d 19, 28:(2004) ”

Déoe-3v Mclean Cnty Unmit Dist No 5 Bd of Dwrs, 2012 IL 112479 (1il, 2012), 19

Plaint1ff has properly pled Counts XII and XIV as neglhgence along with “gross
disregard for and utter indifference to [Plaintiff’s] safety and well-being ” Counts XIII and
XV corresponflmgly allege respondeat superior habihty Consequently Counts Xfl through
XV are proper -

I1
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& K State Created Danger 1s Permutted 25 2 Cause of Action m [limoss

Defendants argue that there 1s no caise of zotcn m hadss for "state-crezte
danger " Plamtiff contends that the 4th Appellate Distnc: opumion 1= Doe-3 v Wiute,
409 11k App 3d 1087, 951 N E 24216, 351 Il Dec 396:265 E4 Lzw Rep 775 (1
App-, 2011) opened the door to allowng the tort of sizte-crested danger Indeed, e
Court’s language as much zs invited plantiffs to pursue sucha course

We feel compelled to note that plaint:ffs have aileged that Mcl eac and e
mndividual adrmmistrators engaged m conduct winch, if true, can be descnbed m
no other term than egregious and, 1f true, conduct that may shock the
conscience The use of that piwzse 13 akan o the “siztecreated darger doctme
developed, applied, and adopted by several of our federzl distnct znd crourl
courts Wemthatthedoc:rmhasqubea::éwgmwdbyayﬁh:gms
appeﬂgtzconrgogx.suptanemt,_crghel}mtedeésmcmt W
mention this doctrne beczuse 1t specificzlly apphes o state concuct whsch msss
10 the level of egregious conduct 1 the most exireme cases Sée Kng ¥ Ean 5t
Lows School District*189, 496 F 3d 312, 81415, 818 (7t Car 2007) (school
pamd'saﬁmofﬁkggds@@pohcyp:ctbmgasméat%my
to the school zfter hours resulted'm 2 student’s 2bducuion-znd rape was ot
conduct that could be charactenzed as sufficient to “shock{ | the consaence™)

Underme“mﬂwaidq’;ger?mﬂzmmﬁﬁeh&k,beaﬁe
“ ‘the government has 2 constriutionzl duty (o Proiect 2 perSon 2g2Cst IJunss
anflicted by a third-party when 1t affirmatively places the person m 2 possnon of
danger the person Wwould giot otherwisz bave faced” ” and the sizte actor's
conduct 1n farhng to protect an individuz! shocks the constence Walter v Pike
Cmm,ty, Pennsylvama, 544 F 3¢ 182, 192,(3¢ Cuxr 2003) {quoting Kamara-v
Attorney Genéral, 420 F 3d 202, 206 (3d-Cir 2005)) Concuct sufficent fo
shock the conscience 15 2 “necessanly fact-bound mquiry ” King 7496 F 3d at
818

Doe-3 v Whte, 409,111 App 3d 1087 211100
lennﬁ'nmmﬁmherﬁmwhmDaer.Wime,wasmewedbythe

liknoss Supreme Court 10 Doe-3 v Mclean Cnisy Unst Dist No 5 Bd of Dirs, the

S‘uixemeCoﬁﬂmdnm’wmmanmdBApbdlag_cCoinfsdmmdmgsmge-&md

danger . Therefore; “State Created Danger™ 1s arguably an-alipwable cause of action m

12
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1. !
SECTION’2-619 FOR ANY OF THE REASONS CITED BY DEFENDANTS

A. Section 2-201 ofithe Tort Immunity Act Does Not Provide Immumty to the
Defendants
Defendants correctly cite Séction-2-201"of the Tort Immunity Act, which provides that

Except as otherwise provided by Statute, a public employee serving 1n a
position mvolving the determifiation of policy or the exercise of discretion 1s
not hable for an injury resulting from his act or omussion 1n deternmning policy
when acting in the exercise of such discretion even though abused Section 2-

201
a. Immumty does not attach to Defendants? Ministerial Acts

Ministerial acts are not entitled to immumty il v Galesburg Community Umit School
District205, 346 111 App 3d 515, 520, 805 N E 2d 299, 304 (3rd Dist 2004), Trotter v School
District 218, 315 N1 App3d1,13,733 NE2d 363,373 (Ist:Drst? 2000) Acts governed by a
‘legal mandate are munstenial See Snyder, 167 11l 2d at 474, 657 N E 2d at 993 (stating
tailored statutory and regulatory guidelines place certain constraints on the

“[w]here

decisions of officials, a court should be reluctant to label decisions falling wholly outside the
established parameters as ‘discretionary’™), Hill, 346 11l App'3d at 520, 805N E 2d at 304 '
(holding that a teacher had no discretion to act 1n violation of an act and therefore the acts
were minustenal), Doe v Dimovsk, 336 1l App 3d at 296, 7é3 N E 2d>at 197 (holding that a
statute’s mandatory [anguage divests an entity from-exercising discretion or determuning
policy), Trotter, 315 111 App 3d at 17, 733 N E 2d at 376 (concluding that school distnct

“could not exercise discretion and determine to implément policy” that was 1n violation of a

regilation), but see D M ex rel C H,305 11l App 3d at 739, 713 N E 2d at 200 (holding that

-
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where a statute commands some conduct but provides “virtually no gudance as to how

it should” be done, the actions taken are discretionzary)
ANCRA legally mandates a specific course of action for handling reports
Thus, like Trotter the Defendants here could not exercise discretion to violzte 2
regulation, and like Hill the Defendants had no discretion to viclate an act  Further,
unhke D M exrel CH, ANCRA very specifically mandates conduct School
personnel “shall mmamly report” abuse to the Department 325 ILCS 5/4 “Under
no circumstances shall any person in charge of such institution  exercise any
control, restraint, modification or other change m the report or the forwarding of such

report to the Department ” 325 ILCS 5/4 “All reports  under ts Act shall be made

immedtately by telephone ™ 325 ILCS 5/7

That Defendants’ reporting was ministenal 1s summed up in Dimovsky

We disagree with the notion that school personnel zre vested with the discretion
to determine what constitutes “reasonzble cause to believe” or whether such
abuse actually occurred The term "reasonable cause to believe” zs used in the
Reporting Act 1s equivalent to the term "suspect” as used in the Code of Federzl
Regulations (45 CF R § 1340 3-3(d)(2) (1977)) 19771l At'y Gean Op 173
The Reporting Act requires that a credible report of suspected ch:ld abuse must
be tuned over to DCFS DCFS 1s zssigned the authonty, or the discretion, to
substantiate the accuracy of all reports of known or suspected chuld abuse or
neglect 325 ILCS 5/7 3 (West 2000) Thus, once school personnel suspect or
should suspect that a child may be sexually zbused, they are divested of any
discretion to determine what constitutes "reasonable cause to behieve” or
whether such abuse actually occurred If school personnel were allowed to
determine whether reasonable cause existed or whether such abusc actually
occurred before reporting the matter to DCFS, the goal of protecting chuldren
from sexual abuse would be undermined Although the school board may
1mtially investigate the credibility of any rumors of sexual abuse, whether there
was reasonable cause to report the allegations 1s an objective determunation For
purposes of the Reporting Act, the issue of whether school personnel have
reasonable cause to report suspected allegations of abuse 15 determined by the
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objective belief of a reasonable person, not the school personnel's subjective
belief
\

Doe v Dimaovski, 336 111 App 3d at 297, 783 N E 2d at 198

When teacher Terni Remn related to Uphoff the allegations of sexual grooming made by
two students (Pt ’s Compl {30), Uphoff did not dismuss the allegations as “incredible "
Instead he undertook to investigate the allegations by interviewing the students and thewr
mothers The Plaintiff contends that 1f the allegations were sertous enough for Uphoff to
conduct such an investigation, then they were sertous enough to warrant a mandated report

When a mother informed Brooks of allegations by her daughter of further sexual
musconduct (Plt *s Compl 36), Brooks did not dismuss the allegations as “incredible ”
Instead he undertook to investigate the allegations by interviewing the daughter, by nstructing
Alicia Maxey to investigate Jamison’w computer activity, and by interrogating the Plamuff
The Plaintiff contends that 1f the allegations were serious enough for Brooks to conduct such

an extensive investigation, then they were serious enough to warrant a mandated report

b Immunity Does Not Attach When There Is No Policy Decision,
Defendants argue that the decision to hure or not to hure 1s an inherently discretionary
act, for which local public entittes are provided immunity under Section 2-201 of the Tort
Immumty Act, citing Johnson v Mers,-279 Ill App 3d 372, 380 (2d Dist 1996) as authority
However, the Johnson v Mers analysis of 2-201 1s incomplete In that case, Plaintiff Johnson
alleged that the inng of a police officer was a ministenial act, the court determuned that 1s was
instead a discretronary act The Plamntiff Johnson also alleged that there was an exception to 2-
201 for conduct that was willful and wanton, the court determined otherwise The Plaintiff
Johnson did not claim, and the court consequently did not address, the requirement that
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mmunity attaches only when the act ts a policy deciston
In order to secure immunity under 2-201, the act must not only be discretionary,
it must also mvolve the determation of policy Artemanv Clinton Com Unit School
Dist, 763 N E 2d 756, 198 Il 2d 478, 261 1ll Dec 507 (Iil, 2002) (“We have held that
section 2-201 immunity 1s concerned with both the position held by the municipal
employee and the action performed by that employee Harinek [v 16/ N Clark Street
Lid P'ship), 181 11 2d at 341,230 Ill Dec 11,692N E 2d 1177 That s, the
employee's position may wnvolve either determining policy or exercising discretion, but
the employee's ‘act or omussion must be both a determination of policy and an exercise
of discretion * Harmnek, 181.111 2d at 341, 230 Ill Dec 11,692 NE2d 1177")
The Mlinots Supreme Court has repeatedly held that “discretionary acts are

those which are unique to a particular public office, while mimistenal acts are those
which a person performs on a given state of facts in a prescribed maneer, 1n obedience

to the mandate of legal authonty, and without reference to the official’s discretion as to'
the propaety of the act ” Van Meter v Darien Park Dist , 799 N E 2d 273, 281, 207

1l 2d 359 (Iil , 2003 (quoting Snyder v Curran Township, 167 11l 2d 466, 474, 657

N E 2d 988, 993 (1995)), Harrison v Hardin County Community Uit School District
No 1,197 11 2d 466, 472, 758 N E 2d 848, 852 (2001) (also quoting Snyder) The court
has also defined policy decisions as “those that require the governmental entity or
employee to balance competing mterests and to make a judgment call as to what

solutions will best serve each of those interests ™ Harrson, 197 111 2d at 472, 758

NE 2d at 852
Here, although the decision to hure Jamison was discretionary, 1t did not mnvolve
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dc,enmnanon of policy Therefore 2-201 lmmumty dow not attach T

B. [mmumty under 3-102(a) Does Not Attach to Plantiff's Premuses Liabihty Claim

Defendants correcﬂy cite Section 3-1 02(a) of the Tort Immumity Act Defendants
argue that Plamtiff has not alleged a condition related to the maintenance of the premises As
Plamtff argued in Paragraph TH above, Plantiffs have properly alleged faslure to marntam

the premuses 1n a reasonably safe condition Therefore, 3-102(a) does not app]_;/

C. Section 3-108 of the Tort Immumty Act Does Not Provide Immunity For Willful
And Wanton Conduct

Defendants argue that Plamntiff has not adequately pled willful and wanton conduct

ANCRA explicitly defines willful and wanton conduct

Willful and wanton conduct” as used mn this‘Act means a course of action which

shows an actial or deliberate intention to cause harm or which, if Aot

intenfional, shows an utter wndifference to or conscions disregard for the safety

of others or their property This definition shall apply n any case where a

“willful and wanton” exception 1s incorporated into mmumty under this

Act 745 ILCS 10/1-210

A complamnt for willfil and wanton misconduct must aliege duty, breach; proximate
cause, and deliberate intention to,harm or utter mdifferénce to or conscious disregard of the
plantiff's welfare Floyd ex rel ‘Floyd v ‘Rockford Park Dist ,355 [ App 3d 695, 700, 823
N E2d 1004, 1009 (2nd Dist 2005)

What constitutes willful and wantonconduct 1s not precisely defined, 1t “can be slightly
mére than negligence, shghtly less than intentional conduct,*or anywhere 1n Between,

depending on the circumstances™ Hull, 346,111 App 3d at 522, 805 N E 2d at 305
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The definition adopted by the legislature was an exact copy of the pattem jury
instruction of the time Murray v Chicago Youth Center, 224 111 2d 213, 241,

864 NE2d 176, 192 (2007) The term had a settled judicial meaning, /4,
which compassed acts “commutted under circumstances exhibiting a reckless
disregard for the safety of others, such as failure, after knowledge of impending
danger, to exercise ordinary care:to prevent 1t or fatlure to discover the danger
through recklessness or carelessness when 1t could have been discovered by the

exercise of ordmnary care™ Murray, 224 1112d at 236, 864 NE2d at 189
(quoting Schneiderman v Interstate Transit Lines, 394 111 569, 69 N E 2d 293

(1946)) Whether an injury was mflicted by willful and wanton conduct 15 a
question of fact for the jury

Murray, 224 11| 2d at 236, 864 N E 2d at 189-90
Plamntiff contends that when Uphoff, Brooks and Acklin concealed from her the

prior complaints of Jarmson’s sexual groomimg, and when they allowed hum to

continue to have access to her, they showed utter disregard for and total indifference to

her well-being  Whether this conduct rises to the level'of “willful and wanton” 15 a

question for the jury
Defendants also claim that Section 24-24 of the Ilhinois School Code, 105 ILCS

5/24-24, \mmunizes them from swits for negligence that anses from "matters relating to
the disciphine 1n and conduct of the schools and school chuldren ” However, Plantiff
does not allege that Defendants were negligent in faihing to discipline Jamison Rather,
they were neghgent 1n allowing him to continue to have contact with the Plaintiff

Therefore Section 24-24 of the School Code does not apply

D Plamntff’s Conspiracy Counts Are Consistent with Times of Employment
Defendants seem to argue that Plaintiff’s Conspiracy Count XVI against
Uphoff and Acklin alleges conduct during times that one or the other of them was not

an employee of the District Even 1f true, this observation 1s of no consequence
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// arbere does Piartstf allege that the “sggecment” between Ushoff acd Ackln was made
fucero-tae ot while bolly were employed by the Dnstrict By the end of UphofP's term, he had

s il of o' sl grooming (Pt s Compl 30 b conduct s
“mvestigation” (Pt s Compl %31), and had made wntten nores mmg’tbe
“mvestiganon” Those wtten notes were supphied 1o Pluntiff by Acklin pursuant to Freedom
of Information Act Request  Obviously, Uphoff had “commumcated” those notes 1o Acklin
Further, according 1o Defendants’ affidzvits attached 25 “ExtubitA” to thesr Motion to
Dismuss, DefendantsUphoff's and Adin’s employment overdapped by one monta during the
2006-2007. school year

Defendants argue that Count X1V meludes allegations agamst Defendants for time
perods dinng which they were not employed by the Disinct  Agzn, ths 15 of no
CONBEGUENLE ‘

Once Uphoff had acquired knowledge of Jamison’s sexuzl grooming, he was under an
Gbligation to make & mandated report, this obligation continued even after the terrumation of
s employment Nowhere n Count XIV does Plantsff llege that Uphoff acquired 21l
knowledge of Jatnson’s sexual proclivities

Onoe Brooks became Principal, he acquired the files of the prior Puncipal, Uphoff
Those files arguably mclude Uphoff's notes on Jamison -Likewise, once Acklin became
Supenntendent, he acquured actiszl or constructive knowledge of all mstitutional knowledge of
the District, inchuding Uphioff2s notes on Jarmison

Consequently, Plantff alleges that Count XIV 15 proper
Defendzants argue that because Defendants Brooks and Ackln were m; employed as
‘2dmimsstrators dunng the 2006-2007 school year, they could not possibly have acquired actual
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owledge of the 2007-2007 report of Januson’s nusconduét - Nowhere, doey lent;n‘
Jllege that they acquired this knowledge at the timé of its acquisition by UphofY:
Rather, as argued above, both Brooks and Acklin surely acquired the actual knowledge
once they took thewr admimstrative positions and inhented Uphoff’s notes on Jamison
Defendant Uphoft argues that PlamtifPs allegation that he futled to mvestigate
and faled to make a mandated report (Plt 's Compl {42) are flawed Plamtiffs
allegation that Uphof faled to investigate clearly refers only to that misconduct of:
which he had actual knowledge Furthermore, as argued above, UphofT's duty to make
a mandated report continued even after lus employment with the District ended
Consequently, Plantiff’s allegation of Plt 's Compl 442 agawnst Uphoff1s not flawed,
and does not vihate the counts that incorporate it
The allegations of Plaintiff’s Plt's Compl § 42 agamnst Brooks and Acklin are
perfectly logical and consistent with the facts that, upon thewr employment, they, each
acquired knowledge of Uphoff's notes Consequently, PlunnfT's allegation of Plt ’s
Compl ¥ 42 aganst Brooks and Acklm 1s not flawed, and does not vitate the counts

.

that incorporate 1t

WHEREFORE,,for each of the foregong reasons, Plamtuff JANE DOE- 1, respecttully
requests that this Court deny Defendants’ ST JOSEPH-OGDEN COMMUNITY HIGH
SCHOOL DISTRICT 305'BOARD'OF EDUCATION, CHAD UPHOKF, BRIAN BROOKS,

AND JAMES ACKLIN’s Motion to Dismiss
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pated August 13, 2012

Reslaectﬁxlly submitted,
JANE DOE-] .
By M\~ A ../9\____#_\

One of her Attorneys
M Denms Mickunas - # 6293386
301 West Green St
Urbana, IL 61801
(217) 328-4000
dennis@mickunas-law com

PROQF OF SERVICE

The undersigned certifies that a copy of the foregoing instrument was served upon all parties to the
above cause by enclosing the same in an envelope addressed to their address as disclosed by the
pleading of record herein, with postage fully prepaid and by depositing said envelope ina U S Post
Office mailbox in Urbana, lllinois on the 13th day of August, 2012
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