


The Honorable Katharine Hamilton 
September 11, 2015 

Page 2 

Act are merely voidable - that is, capable of being voided - and then only in the most 
extreme of cases. Section 3(c) of the Open Meetings Act sets forth the available remedies 
a court may impose for violation of the Act: 

" ... having due regard for orderly administration and the public interest, as 
well as for the interests of the parties, to grant such relief as it deems 
appropriate, including granting a relief by mandamus requiring that a 
meeting be open to the public, granting an injunction against future 
violations of this Act, ordering the public body to make available to the 
public such portion of the minutes of a meeting as is not authorized to be 
kept confidential under this Act, or declaring null and void any final action 
taken at a closed meeting in violation of this Act." 5 ILCS I 20/3(c). 

As a practical matter, the only sanction which could impact the validity of the third 
addendum is a judicial declaration that the Board ' s violation rendered its action null and 
vo id. However this sanction does not appear to be available because the Board's violation 
occurred during an open, rather than a closed meeting. 

In 1995, former Illinois Attorney General Jim Ryan in a formal, published opinion analyzed 
the legislative hi story of the portion of the Act that authorizes voiding of governmental 
actions: 

Prior to its amendment by Public Act 82-378, effective January 1, 1982, the 
Act contai ned no provision authorizing the invalidation of actions taken hy 
public bodies at or subsequent to meetings that were held in violation of the 
Act. (See, Ill. Rev. Stat. 1979 ch. 102, par. 41 et seq.) Consequently, in 
Board of Education of Community Unit School Dist. No. 300 v. County 
Board of School Trustees ( 1978), 60 Ill.App.3d 415, 420-21, the court 
refused to reverse orders granting a petition for detachment and annexation, 
where evidence with respect to the petition had been di scussed in a closed 
session by two county boards of school trustees before they voted to grant 
the petition in open session. The court declared that nothing in the Act or in 
case law mandated the invalidation of public action allegedly taken during 
closed proceedings, and declined to construe the Act to do so in the absence 
of a clear legislative mandate or judicial precedent. Thereafter, the General 
Assembly amended section 3, expressly granting the courts the authority to 
declare null and void any final action taken at a closed meeting in violation 
of the Act. The debates of the General Assembly with respect to that 
amendment strongly indicate a legislative intention that final actions of a 
public body could be invalidated by a court only when taken at a closed 
session. (Remarks of Representatives Reilly and Katz, May 20, 1981, House 
Debate on House Bill No. 411, at 4 and 29; Remarks of Senator Bruce, June 
19, 198 1, Senate Debate on House Bill No. 411 , at 21; Remarks of 
Representatives Reilly and Bluthardt, June 28, 1981, House Debate on 
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House Bill No. 41 1, at 4-5.) Ill. Att'y Gen. Op. No. 95-004 at 13-14 (July 
14, 1995). 

Attorney General Ryan noted that the debates of the General Assembly "strongly" signaled 
its legislative intention that voidance was a remedy available only for violations which 
occurred in closed sessions. The transcripts of the debates themselves reveal just how 
strong that intention was. Prior to its initial passage by the House of Representatives, the 
sponsor of the bi ll which created th is provision, Representative Jim Reilly, told his 
co lleagues that "[this bill] clarifi es that action taken in closed session and only that action 
taken in closed session can be vo ided." 82nd Ill. Gen. Assem., House Proceedings, May 
20, 198 1, p. 31 (statements of Representative Reil ly). Moments later, Representative 
Harold Katz asked Representative Reilly the fo llowing question: 

"Would I be correct in assuming that the prohibi tion inval idates only actions 
taken in secret and that it would not invalidate any actions taken in a public 
meeting that is open with regard, for example, to an ord inance or approval 
of a contract or a bond issue even if at an earlier stage a closed meeting had 
in fact, been held where this matter had been unlawfully discussed?" 

In response to hi s colleague, Representative Reilly responded "That is correct. The intent 
is to invalidate only final action improperly taken in secret." 82nd Ill. Gen. Assem., House 
Proceedings, May 20, 1981 , p. 33-34 (statements of Representative Katz and 
Representative Reilly). 

One month later, after the measure had passed the Senate with amendments, HB 411 
returned to the House. During the House's fi nal debate prior to its approval of HB 4 11, 
Representative Edward 13 luthardt asked Representative Reilly whether the fa ilure of a 
public body to keep minutes of an open meeting could lead to nu llification. Representative 
Rei lly responded 

"No, because in the hypothetica l you've given me this is an open meeting 
*** and the only things that can be nulli fied in court are actions that are 
taken in closed meetings." 82nd Ill. Gen. Assem., House Proceedings, June 
28, 198 1, p. 145 (statements of Representative Bluthardt and Representative 
Reilly). 

These excerpts strongly support Attorney General Ryan 's analysis. Moreover, as recently 
as 2004, the Attorney General's Guide to the Open Meetings Act reflected the office's 
position that the language of the voidabi lity provision refers onl y to fi nal actions taken in 
closed meetings held in vio lation of the Act. See Guide to the Illinois Open Meetings Act, 
Lisa Madigan, Attorney General, State of Illinois revised 8/2004. The Illinois Supreme 
Court affords opinions of the Attorney General great deference: 

While Attorney General opinions are not bind ing on the courts, a well­
rcasoned opin ion of the Attorney General is entitled to considerable weight, 
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Board of Trustees of Adams County, !Iii no is, 326 Ill.App.3d 1120 ( 4111 Dist. 2002) the 
Fourth District invalidated a County Board's approval of an enhanced pension plan which 
was not included on the meeting's agenda. Finally, Feret v. Schillerstrom 363 lll.App.3d. 
534 (211d Dist. 2006) involved the reversal of a lower court's dismissal of a citizen' s 
complaint that an item of business was not on an agenda. Each of these instances involved 
a public body's failure to convene a meeting in a location accessible to the public or provide 
the public with advance notice of contemplated action - in Livingston County it was 
through the County's selection of an inconvenient meeting room and in the other cases by 
completely omitting the relevant item from the agenda. Thus, the courts apparently 
concluded that these meetings though superficially open, were not actually open to the 
extent the Act required. Significantly, none reached the conclusion that any meeting in 
which any violation of the Act occurs constitutes a closed meeting. 

Even if voidance was an available remedy for this type of violation, and under Illinois law 
it is not, voidance is inappropriate for this violation. A key consideration is that the 
Attorney General specifically concluded in her determination letter that the College 
provided adequate notice of the meeting and of the business before it under the version of 
the Act that was in effect at the time. This is significant because the line of cases which 
may stand for the proposition that a court could declare void actions taken in open meetings 
all involved meetings which were convened with deficient notice or were otherwise akin 
to a closed meeting. The Open Meetings Act does not specify the degree of detail that must 
be included in a public body's "public recital of the nature of the matter being considered" 
preceding final action on a matter before the public body for consideration. Illinois courts 
have also not addressed the matter. At the time of the Board' s violation, the Attorney 
General's Public Access Counselor had not issued any binding determination letters 
addressing the recital requirement. In fact, the Attorney General issued her first binding 
determination interpreting that provision in May 2013, almost two years after CO D's 
violation. Ill. Att '.Y Gen. Pub. Acc. Op. 13-007, issued May 21, 2013. 

I have reviewed copies of every binding and non-binding determination letter issued by the 
Attorney General's Public Access Bureau that analyzed the Open Meeting Act's public 
recital requirement, which I obtained earlier this month pursuant to a FOIA request. 
Though the vast majority of these opinions were advisory, the Attorney General has never 
- not even once - invalidated or sought the invalidation of a public body's actions due to 
its violation of the recital requirement so long as the action occurred in an open meeting. 
In nearly all of the instances where the Attorney General concluded a public body violated 
the public recital requirement, her directive, as is the case here, was that the public body in 
question comply with the requirement in the future. In the few cases where the Attorney 
General requested or required a more substantial remedy, she simply directed the public 
body to either ratify or reconsider its action in compliance with the Act - though in all of 
these instances, the interval between the violation and a determination the violation 
occurred was a few weeks or at most a few months. 
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contract and to provide him with notice of tennination. If the Board reached a consensus 
to permit Dr. Brueder's contract to renew in a closed session, its decision not to act would 
constitute the taking of a final action in a closed session and thus violate the Open Meetings 
Act. Though a court could declare such an action null and void because it occurred during 
a closed session, that remedy would be of little use for this type of violation; a court could 
not remedy a violation by transforming the Board's decision to not terminate Dr. Brueder's 
contract into an action that achieved the opposite result. In the absence of activity by the 
Board (or by Dr. Brueder) to the contrary, Dr. Brueder's contract would have extended for 
an additional year every April I. As you may be aware, the Illinois General Assembly is 
in the process of preventing situations like this from occurring in the future and has recently 
sent the Governor 1-IB 3593 which it specifically tailored to address the problems created 
by Paragraph F-style contract extensions. 

In closing, it is my opinion that the former Board 's violation of the Open Meeting Act in 
July 201 I does not impact the validity of the third addendum to Dr. Brueder's contract. I 
also do not believe that the provisions of Paragraph F, in and of themselves, constitute a 
violation of the Act. This opinion, however, is limited exclusively to the potential impact 
of the Attorney General's determination letter on the third addendum and to the consistency 
of Paragraph F's language with the Open Meeting Act. Please do not construe this opinion 
as addressing or otherwise impacting the sufficiency of any other argument or legal theory 
that the Board may wish to assert in order to determine the validity of Dr. Brueder's 
contract or any subsequent addenda thereto. 

Sincerely, ~ 

/~~~ 
Robert B. Berlin 
State's Attorney 

cc: Dr. Joseph Collins 
Mr. Timothy Elliott, Esq. 
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