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Awarding Contracts for Public Works Projects
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Jerry Zarley, Paralegal

It may still technically be winter, but it won’t be long before you will be seeking public bids for
contracts for public works projects—if you haven’t already done so. In many cases, the contracts
for those projects must be let through a competitive bidding process. The purpose of this column
IS to set forth some of the issues concerning the competitive-bidding process. It discusses how to
decide whether bidding is required and how to examine the bids to determine who is the lowest
responsible bidder. It also briefly discusses whether municipalities have the ability to include
local hiring preferences in public works contracts.

Determining whether competitive bidding is required:

Competitive bidding is a process designed to promote honest, open, and fair government and to
ensure that the municipality receives the best work at the lowest prices.! Compared to some
other units of government?, however, municipalities do not face stringent bidding requirements
under State statute. For municipalities, the statute mandates only that certain public works
projects are let by competitive bidding.® The general rule under the Illinois Municipal Code is
that a contract for the construction of any work or other public improvement must be let by
competitive bidding if the expense of that project will exceed $20,000.* There are, however, a
number of exceptions to this general rule.

The first exception is the subject matter of the contract. The competitive-bidding statute concerns
only contracts for a work or other public improvement. This does not include contracts for
supplies® or for services that are not connected with the public-works project.® Additionally
certain professional services that are connected to the project may also be exempt. Architectural,
engineering, or land-surveying services do not fall under the competitive bidding requirements,
instead, those services must be selected based on qualifications and experience.’

A second exception concerns the method by which a project is financed. The competitive
bidding-statute specifically exempts those projects that are paid in whole or in part by a special
assessment or special taxation.®

Another exception occurs when 2/3rds of the aldermen or trustees elected vote to award a
contract without competitive bidding.® Note here that the statute specifically refers to aldermen
or trustees. The mayor or president is not included in that count. Additionally, the municipality
may, by a vote of 2/3rds of the aldermen or trustees, opt to construct the work itself using its own
employees, which the municipality must pay by the day or by the hour. In this instance, however,
all material with a value of $20,000 or more that is used in the construction of the project must
be purchased through a contract let by competitive bidding.*
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Finally, the competitive bidding statute does not apply to any contract with the federal
government or any agency of the federal government.™*

It should also be noted that the competitive bidding-statute does not preempt home-rule powers.
Home rule municipalities have the power to change the bidding requirements by ordinance.

The Illinois Municipal Code also authorizes—but does not require—municipalities to pass an
ordinance providing that all municipal supplies be furnished by contract subject to competitive
bidding.? So it is important to know about any additional ordinance pertaining to bidding
requirements.

Advertisements for Bids:
Municipalities generally have broad discretion in designing the competitive-bidding process. If it
is decided that competitive bidding is required, then competitive bidding statutes require only
that the municipality advertise the bids in the manner set forth by ordinance.'® But there are some
limitations. Bidders have the right to participate in a fair bidding process.** Municipalities should
take care that the bidding process is fair to all bidders and that all bid specifications are clear and
unambiguous—or they risk litigation.™ Other statutes set forth bidding standards that could be of
guidance for municipal practitioners. These statutes include the competitive bidding
requirements for the City of Chicago™® and the requirements for the State of Illinois.!” For
example, Chicago’s competitive bidding stature requires that the following information be
included in its advertisements for bids:

e A description of the character of the proposed contract in sufficient detail to enable

bidders to know what their obligations will be;

e The date, time, and place for opening bids; and

e Any required bid deposit.*®
You should look at these and criteria from other statutes and ordinances to help ensure that your
bidding process will both attract the best possible bidders and avoid litigation by those who
claim that they were improperly excluded from the process.

Determining the lowest responsible (and responsive) bidder:

If a municipality lets a contract by competitive bidding, then the contract must be awarded to the
lowest responsible bidder.*® While it is (hopefully) easy to determine who the lowest bidder is,
it is a bit more complicated determining who is the lowest “responsible” bidder. It is not as
simple as looking at the bottom line contract price.

Criteria for determining a responsible bidder:

The competitive bidding statute does not define what constitutes a “responsible bidder”. The
[llinois Procurement Code currently defines a “responsible bidder” as “a person who has the
capability in all respects to perform fully the contract requirements and the integrity and
reliability that will assure good faith performance.”® This statute, however, is for State contracts,
and it does not apply as a requirement upon municipalities. Municipalities have the authority to
prescribe the requirements of a responsible bidder by ordinance,?* but the State definition is a
reasonable one. With respect to municipal bidding requirements, the Illinois Supreme Court has




defined “responsible bidder” as one that is “financially responsible and is able to discharge one’s
obligations ‘in accordance with what may be expected or demanded under the terms of the
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contract.

Municipalities may include other criteria if they so choose, provided the bidding process is fair to
all bidders. When municipalities use State money for a public works contract, however, they
must follow the rules set out by the ruling State agency, such as the Illinois EPA or Department
of Transportation.

Criteria for determining a responsive bidder:

Although none of the competitive-bidding statutes that apply to municipalities use the term
“responsive” with respect to bidders, Illinois law requires that winning bidders not only be the
lowest responsible—they must also be responsive. For a bidder to claim that it was the lowest
responsible bidder, it must have complied with all of the requirements of and submitted all of the
materials and information in the invitation for bids.?®

In one case, for example, in, a water district awarded a public works contract to another bidder,
despite the fact the plaintiffs submitted the lowest bid for the project. Although the plaintiffs
submitted the lowest bid, the water district denied their bid because they failed to sign a page in
the bid packet-even though they were informed that the signature was required. Following the
denial of its bid on the project, the plaintiffs filed an action seeking a preliminary injunction
against the District to prevent it from awarding the contract to the other bidder. The appellate
court denied the plaintiffs’ preliminary injunction because it determined that they, among other
things, did not submit a responsive bid because they failed to sign the required page, and they did
not show that the failure to include the required page was an immaterial variance. %

Thus, for a contractor to successfully challenge a public works contract award, the contractor
must show that it was the lowest, responsive, and responsible bidder.

Conclusion:

Competitive bidding is a process that could help your municipality obtain the best contract for
the best price. It is designed to promote honest, open, and fair government, and it will help avoid
any appearance of impropriety in awarding contracts. Your municipality has broad discretion to
determine when and how the competitive bidding process will work.

This monthly column examines issues of general concern to municipal officers. It is not meant to
provide legal advice and is not a substitute for consulting with your municipal attorney. As
always, when confronted with a legal question, contact your municipal attorney as certain
unique circumstances may alter any conclusions reached herein.
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