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(1) Right in General

whils the compensation of town officers may be fixed
subject to constitutional limitations, the leg-

delegate to local governmental bodies the
;,uturetofﬂ;: thelr compensation; but, where no salary
P"“'e;““ fixed, elther by the town or legisiature, the
hat is not entitled to any compensation and agents
°m=::p|oyee: of the town are entitled to only such com-
;:,;atlun as the town has expressly or by Implication

.greﬁd to pa o Le° o
Generally speaking, no payment of compensation
can be legally made by a town, unless‘ speciﬁcally\
authorized by statute or vote of the t_own;“ and
«hen an inhabitant of a town accepts a position of
honor and trust for the benefit of all the inhabitants,
whether the position be created by statute or by
municipal action, and no provision by law or con-
tract is made for compensation, no duty is imposed
on the town to pay such inhabitant for services ren-
der~d in performing the uncompensated public duty

' - thus voluntarily assumed.l# While the co
~
» .

br s!alute-

of Mount Holly
6 N.J.Super. 409.
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A. T14, 130 Me. 498.
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pensation of town officers may be fixed by statute 18
subject to constitutional limitations,1¢ the legisla-
ture may delegate to local governmental bodies the
power to fix their compensation,17 and where the
requisite power exists it may be fixed by the towns
themselves.18 The intention and agreemerit of the
town to compensate its officers may be shown ei-
ther by previous vote, or by subsequent action rati-'
fying and confirming the doings of the committee or
of other agents or officers of the town.1? Where
no salary has been fixed, either by the town or the
legislature, the officer is not entitled to any compen-
sation.?® An agreement to compensate an officer
cannot be inferred either from the fact of the pay-
ment of other officers?! or from the custom of other
towns.22 However, where a certain rate of ¢om-
pensation has been fixed, an officer is entitled to
pay for time and services reasonably necessary for-
the performance of the duties imposed by law,?®’
and, hence, he may be entitled to fees for making
all records within the scope of his official duty,24 in-
cluding records of events occurring befors his term’
begins,26 but, in the absence of contract, not for"
supplying records lost or destroyed.26 An officer
is not entitled to the emoluments of his office accru-
ing before his qualification,?? or after he has vacat-
ed the office,28 even though he continues to perform
duties as a de facto officer.2? An officer is not en-
titled to compensation for services beyond the
scope of his duties,3? and is not entitled to receive

—Glilpatrick, 157 | N.J.—Beyer v. Township Committee | next, it has been declared that it is

Tp., 69 A.2d 42, | unquestionably better practice to fix
the wages by resolution each year.—

Municipal officers, agents, and em- |18, Mass.—Welch v. Emerson, 91 N, |In re Litchfield Tp. Sup'rs, 66 Pa

ployees see Municipal Corpora-

tions §§ 522-541, 720-729.
OfMcers generally see Officers $§

§3-101. : Change of salary

E. 1021, 206 Mass.

63 C.J. p 141 note 19.

129. Dist. & Co. 108, e R R
20. N.H.—Weston v. Hudson, 97 A..
743, 78 N.H. 588. - - .

14 Conn.—Beckwith v. F‘armlhgtun.
E% A. 43, 77 Conn. 318, = oms

18. 1Il.—Town of Dry Grove v. Otto,
266 I1l.App. 234.

Me —Mlliken v. Gilpatrick, 157 A.
714, 130 Me. 498.

M—Snyder v. Lackawanna County
Com'rs, 33 Pa.Dist. & Co. 277, 39
Lack.Jur. 123.

€1 C.J. p 141 notes 20, 21.

Rate of commissions is fixed by stat-
ats

Pa —Skelton v. Tower Merion Tp.,
178 A. 387, 315 Pa. 356.

1¢ Trovision prohibiting increase or
€eereame of salary or emoluments of
g4ty Mcer after his electlon or
820 «nt held to apply to town-
':'n T.missioners.—In re Bowman,
1% A, 717, 111 Pa.Super. 383.

1T Nev.—Cawley v. Pershing Coun-
ty, 255 P, 1073, 560 Nev. 237.

Where no constitutional or statu- |63 C.J. p 141 note 24.

tory restriction circumscribes the
power, a salary fixed by ordinance
pursuant to a grant of discretionary
power may be changed by a later
ordinance, but where the original
power conferred is in the nature of
a limited authority to do a single
designated thing In the manner and
at the time prescribed by the legis-
lature, the town on enacting the orig-
inal ordinance fixing salaries ex-
hausts its power and has no power to
alter or amend the original ordinance.
—Beyer v. Township Committee of
Mount Holly Tp., 69 A.24 42, 6§ N.J.
Super. 409. .

19. Mass.—Arlington v. Peirce, 122
Mass., 270. )

Annual resolution better practics
Without deciding whether it ia
necessary for township authorities to
fix the wages of their employes an-
pually - or whether they may carry
over the rates from one year to the
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(1) Right in General

m‘ﬁ‘a the compeansation of town officers may ba fixed
by statute, subject to conrtitutional Nmitations, the feg.

ture may delegate to local povernmental bodien the
Isia r to fix thelr compensation; but, where no salary
’“web!e" fixed, either by the town or legisiature, the
M. er lg not entitled f0 any cofmpensation snd agents
°'“:m ployees of the town are entitied to only ruch eom.
::r"gatloﬂ az the town has expressly- or by Implleation

agreed 12 ; i _ —tl -
Generally speaking, no payment of compensation

authorized by statute or vote of the fown;13.:and .
when an inhabitarit of a town aceepts a position of
honor and trust for the benefit of all the inhabitants,.'
whether the position be created by statute or by
municipal action, and no provision by. Jaw or con-
tract is made for compensation, no duty is imposed
on the town to pay such inhabitant for services ren-
der~d in performing the uncompensated public duty
. thus voluntarily assumed.l4 While the co
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can . be legally made by a town, unless 'spe,ciﬁéally\

pensation of town officers may be fixed by statute 18
subject to constitutional limitations,18 the legisla~
ture may delegate to local governmental bodies the
power to fix their compensation? and where ‘the
requisite power exists it may be fixed by the towns
themselvesA8 The intention and agreemerit of the
town to compensate its officers may be shown ei-
ther by previous vote, or by subscquent action rati-'
fying and confirming the doings of the committes of
of other agents or officers of the town.® Where
no salary has been fixed, either by the town or the
legislature, the officer is not entitled to any cotpen-
sation.® An agreement to compensate an officer
cannot be inferred either from the fact of the pay-
ment of other officers?? or from the custom of other
towns.22 However, where a certain rate of ¢om-
pensation has been fixed, an officer is entitled to
pay for time and services reasonably necessary for-
the periormance of the duties imposed by law,2
and, hénce, he may be entitled to fees for making'
all records within the scope of his official diity,24
cluding records of cvents occurring befors ‘is term

begins,?5" but,’ in ‘the absence ‘of eontract, not fof-
supplying records lost or destroyed.2® An officer-
is not entitled to the emoluments of his office aceru-
ing before his qualification,®” or after he has vacat-
ed the office,28 even though he contintes to perform
duties as a de facto officer.?? Ap officer is not en-
titled to compensation for services beyond the
scope of his duties,?® and is not entitled to receive

18 .
A. 714, 130 Ma. 4383.
Compensation of:
Munlelpn! officers, agents, and em-
nloyees see Municipal Corpora-
tions §§ 522-541, 720=729.
QMcers generally see OfMecers 1§
52-101. g oo

14 Conn.—Backwith v. Farmington,
69 A. 43, 77 Conn. 218. * e

N.I.—Reyer v. Township Committes
of Mount Holly Tp. 60 A.2d 42,
6 N.J.8uper. 400. ..

18, Mass—Welch v. Emerson, 81 N,
E. 1021, 206 Mas==x, 129, .

63 C.J, p 141 note 19. i

Change of salary
There no constitutfonnl or statu-

tory restriction circumscribex the

power, 2 salary fixed by ordlnance
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next, 1t hns bean declnred that it Is
unqueationably better practice to px
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courts have repeatedly held
rm of office,

salary of a county officer it r
make a change in the amu L'AM [ ‘7“" 1 County v.

McCord, 143 I11. App. 128; C o 1 Bl 111. 540 ; Purcell
v. Parks, 82 Ill. 346.

Section 10 of Article X, supra, does not, in itself, definitely specify
the time at which the county board is to act in fixing the salary of county

officers. However, Par. 38, Chap. 34, Tll. Rev. Stats. 1947, provides as -

follows:

“The time of fixing the compensation of county officers, which compeasa-
tion is to be fixed by the county board, shall be at the meeting of such board
next before the regular election of the officers whose compensation is to be
fixed; but in case where such compensation is not fixed, the board shall pro-
ceed, at the next regular or special meeting held thereafier, to fix such com-
pensation.”

In People v. Gregory, 11 I1l. App. 370, the Court said:

“Under these provisions of the constitution and law it is the duty of the
board of supervisors at their September meeting before the election of county
officers to fix the compensation of the officers to be elected, with the amount
of their necessary clerk hire, stationery, fuel and other expenses.”

In Purcell v. Parks, 82 I11. 346, where a county clerk was elected in
November, 1873, for a four year term from and after the first Monday in
December, 1873, and in the following March the county board entered
an order fixing the salary of said officer for the term commencing on the
first Monday of December, 1873, Mr. Justice Dickey, in delivering the
opinion of the court stated:

“I am instructed by the court to say that, in the opinion of a majority
of the judges thereof, the clerk, under the constitution and statute, is not
entitled to appropriate to his own use any of the fees of his office, except by
virtue of an order of the county board. In the absence of such order, such
clerk has no compensation by law whatever. Hence, the fixing of such com-
peasation by the county board, in their order of March, 1874, did not in the
sense of the constitution, either increase or diminish the compensation of
such officer, for, up to that time, he had, by law, no compensation to be in-
creased or diminished. It was the duty of the county board to have fixed the
compensation in guestion before the election. Not having done so, the power
remained unexhausted, and the board might have been compelled either before
or after the term began, to exercise the power and fix the same.

“We are all of the opinion that when the board has once acted, and fixed
the compensation of the county clerk, that compensation can not be changed
s0 as to increase or diminish the compensation to be received by him during
his term. A subsequext order of the county board, increasing or diminishing
the compensation of the county clerk, can operate only upon the compensation
of clerks whose terms begin after the making of such order.”

In Foote v. Lake County, 109 Ill. App. 312. it was indicated that
where a county board neglects to fix the salary of a county officer man-
damus will lie to compel the board to take action in that respect. The
court in that case said:

“Assuming that the Act created a new office, and the county board failed
or refused to perform its duty in fixing the compensation of the officer, man-
damus should be resorted to to require the county board to discharge its duty
in such respect; and, until the compensation or salary is fixed by the couaty
board, either voluntarily or by mandamus proceedings, an action at law
cannot be maintained to recover the compensation claimed.”



it is my opinion that where, as in the instant case. 5 county board has
neglected to perform its duty with respect to fixing the salary of a county
officer at the Proper time, it may be compelled to take appropriate action
in this Tespect, and that yvour county board has authority, at the Present
time. to fix the salary of the Recordey of Deeds for the four Year term
tommencing in December, 1948,

—_—

(No. #—February g, 1949)

COUNTIES AND COUNTY BOARDS—ua!e 0f real estate. A county, acting
through the board of SUpervisors, hag the power under the statute to sel] real estate
belonging to the county.

DEEDS—couditiau Contained in degq. Where a county acquires property by
deed to be used *“for county purpeges’ with no further limitation as 1o use, such
condition does not affect the alienation of the Property.,

Hon. Kenueth E. P'earce, State’s Attorney, White County, Carms .-

I have your detailed letter of January 25, 1949, wherein you request
my opinion as to whether White County, acting through itg Board of
Upervisors, can sel] reg] estate which the county acquired “for county
Purposes”. You did not enclose a Copy of the deed, go T must assume
the language quoted is the only condition contained in said deed.
You are in doubt as to whether the County Board of Supervisors
has authority under Parsg, 24 and 25, Chap. 34, T1I. Rey. Stats. 1947, to
11 estate

estate. However, I direct your attention to Par. 15, Chap. 30, I1l. Rey.
Stats. 1947, which Provides as follows : :

conveyances ang other instruments, if made without fraud or collusit;n. shall
be obligatory upon the county to al] intents ang burposes.”

In view of this explicit statutory authority which is vesteq in the
County Board of Supervisors and Par. 24 supra, it is clear and beyond
question that White County, acting through jts Board of Supervisors,
has the power to sell real estate belonging to the county.

This case is cited with approval and the facts condensed and get
forth in the case of Downen . Rayburn, 214 11 342, where the coyrt
said:





