ROBERT B. BERLIN

STATE’S ATTORNEY
DUPAGE COUNTY, ILLINOIS
March 22, 2016

Kirk Allen
Kirk@illinoisleaks.com

Re: Freedom of Information Act (FOIA) Request

Mr. Allen,

This letter is in response to your request dated Saturday March 19, 2016 which you transmitted
via email to a general email account for our office. Your request was for “a copy of any inquiry sent to
the States [sic] Attorney regarding the existence of a possible conflict of interest with COD Trustee Olsen
serving in his capacity as a COD trustee as well as a Downers grove council member.” You request is
granted. Attached please find the documents responsive to your request.

Please direct any future FOIA requests to the State’s Attorney’s designated FOIA e-mail address,
FOIAStatesAttorney@dupageco.org as indicated on our website rather than to our general account. Our
FOIA-specific address is monitored by personnel familiar with the Act and who have been trained to
process, track, and prepare responses to FOIA requests in the manner required by law. Though your
direction of FOIA requests to the general account has not impacted our ability to provide you with
responses, your use of the designated FOIA account does allow us to respond more efficiently. Thank

you for your cooperation.

Very Truly Yours,

frrt-

Gregory Vaci,
Chief of Civil Bureau
FOIA Officer

WILLIAM J. BAUER JUDICIAL OFFICE FACILITY ANNEX ¢ 503 NORTH COUNTY FARM ROAD ® WHEATON, [LLINOIS 60187
PHONE: (630)407-8000 TDD: (630)510-3611 GENERAL E-MAIL: SAO(@DUPAGECO.ORG
CRIMINAL BUREAU FAX: (630) 407-8171 CIVIL BUREAU FAX: (630)407-8201  CHILD SUPPORT & COMPLAINTS FAX: (630) 407-8006



Sowinski, Lynn

From: Bob Barnett <rtbarnett@downers.us>

Sent: Thursday, March 10, 2016 8:33 PM

To: State's Attorney

Ce: Enza Petrarca

Subject: College of DuPage - Village of Downers Grove: Elected/Appointed Office Compatibility
Attachments: Incompatibility of Office-Subordinate Office.pdf; IL ATTY GEN OP 85-019.pdf

Mr. Berlin,

I was recently made aware (http:/bit.ly/1U5UzNu) of questions being asked by College of DuPage Board of
Trustees members as to the compatibility of the office of Village of Downers Grove Commissioner and College
of DuPage Trustee.

There are certain Intergovernmental Agreements, TIF Agreements and the like, already in place and others
which may be under consideration that place into question the ability of an individual serving in both capacities
to provide assurance to the public that they are serving each board appropriately. In reading the attached, it
would seem there may be a question as to the compatibility of these two offices. Furthermore, did Mr. Olsen
effectively resign his position on the Village Council as a function of being sworn in to the Board of Trustees?

Please review the situation and provide an opinion, to me and the balance of my colleagues, as to the legal
compatibility of the two offices and to the status of Mr. Olsen's position on the Downers Grove Village Council.
The Downers Grove Village Council, the COD Board of Trustees and the public we serve deserve certainty.

Call or email with any questions.

Sincerely,

Bob Barnett

Robert T. Barnett, Commissioner

Village of Downers Grove

801 Burlington Avenue | Downers Grove, IL | 60515
c: 630.605.2112

rtbarnett@downers.us




ATTORNEY GENERAL
STATE QF ILLINOIS
SPRINGFIELD

November 19, 1985
(\
File No. 85-019

COMPATIBILITY OF OFFICES:

The Offlces of City Council
Member and School Board Member
are Incompatible

Bonorable Gerald G. Dehner

Logan County State's Attefne
Logan County Courthousg, &
Lincoln, Illinols 62656

Dear Mr. Dehner:

I have ¢ptember 9, 1985, wherein you

Inquire concefn; g the compatibility of the offlces of school
board member{apd city cpupcil member. For the reasons
hereinafter skaked, 1 ny oplnion that the offlces in
questlon are inco ible,

Incompatibility arises where the Constltution or a
statute specifically prohiblits the océupant of one office from

holding another, or where the dutles of the two offices are




Honorable Gerald G. Dehner - 2

such that the holder of one cannot, in every instance, fully
and falthfully discharge the duties of the other. (People ex
rel. Myers v, Haas (1908), 145 I1l. App. 283, 286.) There 1s

no. constitutional or statutory provislqn prohibiting one pergon
from holding the offices of school board member and city
council member. Therefore, it must be determined whether the
dutles of elther offlice are such that the holder of one cannot,
in every lnstance, fully and faithfully discharge all of the
dutles of the other.

Under sectlon 3 of "AN ACT Lln relatlon to State
revenue sharing with local government entlties' (Ill. Rev.
Stat. 1983, ch. 85, par. 613) & city council may allocate all
or part of its revenue sharling funds to a school district which
lies at least partly within the municipality. A4s a school
board member, one has a duty to provide for the revenue neces-
sary to maintaln the schools in ﬁis or her district. (Ill.
RPev. Stat. 1983, ch, 122, par. 10-20.3.) A conflict could
arise, therefore, between a dual offlceholder's duty as a clty
councll member to determine how municipal revenue sharing funds
should be spent to best serve the needs of the citizens of the
munlclpality and hils or her duty as a schicol board member to
provide for the revenue necessary to maintaln the distrlct's

schools.
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Additlonally, there are a number of statutes which
éxpressly or impliedly authorize a munlelpality and a school
district to contract with one another. For example, a munici-
pality and a school district may, in accoerdance with statute,
contract wlth one another for the transfer, lease or sale of
real property. (See, e.g., Ill. Rev. Stat. 1983, ch. 24, pars.
11-45-15, 11-74.2-12; ch. 30, par. 156 et seq.; ch. 122, pars.
10-22,11, 16-9;) A school distrlct may contract with a municl-
pality in order to provlide for trafflc regulatlon 1n parking
areas, and to agree to the expense and method of payment for
munlclpal fire protectlon for school buildings. (Ill, Rev.
Stat. 1983, ch. 24, par. 11-6-2; ch. 122, pars. 10-22.42,
16-10,) A school district ls also authorized to provide e
water supply for Lts facilities, which in many cases will re-
quire contrscting with a municlipality for munlcipal services.
(111. Rev. Stat. 1983, ch. 122, par. 10-20.17.) Moreover,
under the Intergovernmental Cooperation sectlon of the 1970
Illinols Constltution (Ill. Const. 1970, art. VII, § 10) and
the Intergovernmental Cooperation Act (I11. Rev. Stat. 1983,
ch. 127, par. 741 et seq.), municlipalltles and school dlstricts
are authorlzed to enter Into contracts to obtaln or share
services, and to exerclse, comblne or transfer powere or

functions.
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If an lndividual were to serve as both a city council
member and a school board member, and those unlits were to con-
tfact, he or she would be required to protect snd represent the
interests of both the city and the school district. It is
clear that a person cannot represent the Interests of both
governmental units when these units contract with each other.
(1975 I11. Att'y Gen, Op, 37; 1976 I11. Att'y Gen. Op. 116.)

Therefore, becatise one who holds the offices of school
board member and clty councll member cannot, In every instance,
fully and falthfully dlscharge the duties of both offices, 1t
lis my opinion that the offices are incompatible. See also 1980
I11. Att'y Cen. Op. 81, In whilch 1t was advised that the |
offices of school board member and village mayor are incom-
patible,

It iIs well settled lﬁ Illinois that the acceptance of
an Incompatible offlice by the incumbent of another offlce

constltutes an lpso facto reslgnation of the flrst office.

(People v. Bott (1931), 261 Ill. App. 261, 265.) Formal
resignation or ouster by legal proceedlngs is not required.

Packingham v. Harper (1896), 66 Ill. App. 96, 100; 1981 Ill.

Att'y Gen, Op.. 47, 48.

Veryl trul

NERAL




Legal Q & A

Incompatibility of Office/Subordinate Office

By Roger Huebner, General Counsel, IML
Jerry Zarley, Paralegal, IML

(July 1999)

This monthly column examines issues of general concern to municipal officers. It is not meant to
provide legal advice and is not a substitute for consulting with your municipal attorney. As always,
when confronted with a legal question, contact your municipal attorney as certain unique
circumstances may alter any conclusions reached herein.

Within the last few months newly elected officials throughout the state of Illinois have been
sworn-in and are settling in to their new positions. Most elected officials maintain their occupational
position while holding the office for which they were elected. Many c¢lected officials, for various
reasons however, may be offered and tempted to accept other appointed or elected positions.
Unfortunately, with the array of appointed and elected offices, a conflict of interest may arise when
an elected official combines two or more of these offices simultaneously.

Q: Under Hlinois law, what constitutes an incompatibility of office?

A: An incompatibility of office may occur in a variety of combinations. However, incompatibility
arises where the Constitution or a statute specifically prohibits the occupant of one office from
holding another, or where the duties of either office are such that the holder of one cannot, in every
instance, properly and fully, faithfully discharge all the duties of the other.! Furthermore, the
acceptance of an incompatible office by the incumbent of another office constitutes an ipso facto (by
the fact itself) resignation of the first office.?

Section 2 of the Public Officer Prohibited Activities Act provides:

No alderman of any city, or member of the board of trustees of any village, during
the term of office for which he or she is elected, may accept, be appointed to, or hold
any office by the appointment of the mayor or president of the board of trustees,
unless the alderman or board member is granted a leave of absence from such office,
or unless he or she first resigns from the office of alderman or member of the board
of trustees, or unless the holding of another office is authorized by law. . . Any
appointment in violation of this Section is void.’

The Illinois Municipal Code also prohibits all elected and appointed officials from holding other
offices. Section 3.1-15-15 provides



A mayor, president, alderman, trustee, clerk, or treasurer shall not hold any other
office under the municipal government during the term of that office, except when
the officer is granted a leave of absence from that office or except as otherwise
provided . . .*

The doctrine of incompatibility of office was first developed in the First Hlinois Appellate
District in People ex rel. Myers v. Haas.” In Haas, a sitting state senator ran for and won the
election as clerk of the Municipal Court of the City of Chicago. The court held that not only did the
Illinois Constitution expressly forbid a member of the General Assembly from holding another
office, but the duties of each office are such that the holder of one cannot, in every instance, fully
and faithfully discharge all the duties of the other. Therefore, the office of clerk of the Municipal
Court of the City of Chicago was incompatible with the office of state senator. As a result, he
resigned as state senator through implication when he accepted the office as the municipal court
clerk.

Since Haas, there have been many questions regarding the incompatibility of office doctrine.
This is evidenced by the numerous Attorney General opinions offering a variety of examples of
offices that are incompatible with one another. For example, the Attorney General has opined that
the office of city alderman (or a village trustee} is incompatible with the offices of park district
president,® school board member,” and county zoning administrator.® According to the Attorney
General the vested interest of each office causes a conflict with the other by directly or indirectly
affecting the vested interests of the other which makes them incompatible with one another.’

For example, in People ex rel. Fitzsimmons v. Swailes,'® the Illinois Supreme Court
examined the compatibility of the offices of county board member and township assessor. In
Swailes, the defendant held both of these elected offices simultaneously for a number of years, The
Court noted that the defendant had the authority, as a county board member, to act on the salary and
budget of the supervisor of assessments. The Court further noted that the duties of the assessor are
subject to the approval of the board of review, and as county board member, the defendant had the
authority to act on the appointments to the board of review. Thus, the Court determined that the
office of township assessor was subordinate to the office of county board member. Therefore, the
Court held that as a result of the duties of the assessor, the two offices were incompatible.

The Third Appellate District followed the reasoning of Swailes in People ex rel. Teros v,
Verbeck.'' The appellate court in Verbeck was compelled to determine whether the appointed
position of deputy county coroner was incompatible with the elected office of county board member.
In Verbeck, the defendant was appointed to the position of deputy county coroner following his
election as county board member and held both positions simultaneously. The appellate court noted
that common law incompatibility may be established where the defendant in one position has the
authority to act upon the appointment, salary, and budget of his superior in the second position.'?
The facts of the case showed that one of the many duties of the county board was to provide the
county coroner’s office with the funds necessary for compensation and operating expenses.
Furthermore, the county coroner, subject to budgetary limitations established by the county board,
determines the salary of the deputy coroner. Therefore, the appellate court determined that the two
offices were fiscally incompatible.



More recently, however, the Third Appellate District upheld the compatibility of an elected
municipal office when held simultaneously with an appointed state office in People v. Claar.” In
Claar, the defendant was appointed to the Board of Directors of the 1llinois Toll Highway Authority
after first being elected Mayor of the Village of Bolingbrook. The appellate court in this case noted
that, under the language of Haas, it is necessary to establish a “conflict of duties” to show the
incompatibility of simultaneous offices. Although the duties of each office had the potential to
present a conflict of interest, this was not sufficient to establish incompatibility of offices, the court
noted. Furthermore, the court determined that neither office was subordinate to the other.
Therefore, the court held that the elected municipal office of Mayor was not incompatible with the
appointed state office of the Board of Directors of the Authority.

In conclusion, when statutory or Constitutional authority do not exist, an incompatibility of
office arises when the duties of each office are such that the holder of one cannot, in every instance,
fully and faithfully discharge all the duties of the other. Once an incompatible office is accepted, the
first office or position is automatically relinquished. An incompatibility of office can be determined
by examining whether the vested interests of one office directly or indirectly effects the vested
interests of the other office. If one office is subordinate to the other, an incompatibility exists.
Therefore, all elected or appointed municipal officials should carefully examine any other elected or
appointed office, and consult with the municipal attorney, to ensure an incompatibility does not
exist, or an official may find him or herself resigning an office without realizing it.

1. 177 Il Att’y. Gen. Op. 653 (1985); and People ex rel. Myers v. Haas, 145 [1l. App. 283, 286
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